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Appellee. 
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Radio Thirteen-Eighty, Inc., 
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PREHEARING STIPULATION 


I. The undersigned parties, by their counsel, agree and stipu- 
late that the following issues are presented by the appeals in this pro- 
ceeding: | 

1. Whether the Federal Communications Commission's action 

granting the application of Radio Thirteen-Eighty, Inc., (RTE!) 

for interim operating authority: 
a. unlawfully prejudiced rights of appellants and others to 
a fair hearing upon their applications for regular authoriza- 


tion; 


2. 


b. constituted a modification of appellant Beloit's license 
for Station WBEL in violation of Section 316 of the Communi- 
cations Act. (47 U.S.C. §316); 

c. was in violation of the licensing standard of Section 307(b) 
of the Act because of a lack of findings as to relative needs 
for service. 


Whether the Commission's decision granting the RTEI appli- 


cation for interim operating authority: 


3. 


a. was supported by requisite findings of fact and conclusions 
of law; 

b. violated appellant Beloit's rights under Section 309 of the 
Act, in view of the allegations contained in its Petition to Deny. 
Whether the Commission erred in disqualifying Thirteen- 


Eighty Radio ‘Corporation from receiving an interim grant. 


4. 


Whether ‘the procedures followed by the Commission were con- 


trary to law, to the extent, if any, that: 


I. 


a. the Commission accepted and considered proposals for 
interim authorizations which were incomplete and otherwise 
defective as applications; 

b. the Commission resolved material issues of fact without 
holding an evidentiary hearing thereon; 

c. the Commission granted the RTEI Application For Review 
and simultaneously granted the RTEI application for interim 
operating authority, contrary to Section 1.115 of its Rules (47 
C.F.R. $1.115), thereby depriving appellants and others of pro- 
cedural rights. 

Appellee and Intervenors reserve the right to argue that cer- 


tain of the matters raised by the above issues are barred from considera- 


tion by this Court under Section 405 of the [Communications] Act [of 1934, 


as amended], because not presented to the Commission. 


mW. 


Counsel for the parties further stipulate that the Joint Appendix 


shall be filed at the same time as the Appellant's reply briefs, or in the 


event no reply briefs are filed, within fifteen days after the filing of Ap- 
pellee's brief. : 

IV. In preparing the brief, the parties shall, when referring to 
record material, indicate the page or pages in the original record where 
such material may be found. The pages of the Joint Appendix shall be 
consecutively numbered, and shall, in addition, bear appropriate record 
page numbers, so that the reference to the record material printed in 
the Joint Appendix may be found. 

Respectfully submitted, 
/s/ Jack P. Blume /s/ J. Roger Wollenberg 
Counsel for Appellants, Thirteen- Counsel for Intervenor 


Eighty Radio Corporation and Radio Thirteen-Eighty, Inc), 
KWK Broadcasting Corporation 


/s/ David Stevens /s/ Monroe Oppenheimer | 
Counsel for Appellant Counsel for Intervenor 
Beloit Broadcasters, Inc. Great River Broadcasting, Inc. 


/s/ Robert /s/ Stanley Cohen 
Counsel for Appellee Counsel for Intervenor 
Missouri Broadcasting Co. 


February 15, 1966 


[Filed Feb. 24, 1966] 
PREHEARING ORDER 
Before: Fahy, Circuit Judge, 
in Chambers. 

Counsel for the parties in the above-entitled cases having submit- 
ted their stipulation pursuant to Rule 38(k) of the General Rules of this 
Court, and the stipulation having been considered, the stipulation is ap- 
proved, and it is 

ORDERED that the stipulation shall control further proceedings 
in these cases unless modified by further order of this court, and that 
the stipulation and this order shall be printed in the joint appendix herein. 


[108] . 
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[Released: July 8, 1965] 
Before the 


B 
FCC 65-612 
69586 


FEDERAL COMMUNICATIONS COMMISSION 


Washington, D.C. 20554 


In re Applications of 


Donald E. Condee and Alfred L. Pezmand/b as 


PIKE-MO BROADCASTING CO. 
Louisiana, Missouri 


Requests: 1390kc, 500w, Day 


GREAT RIVER BROADCASTING, INC. 
St. Louis, Missouri 


Requests: 1380kc, 5kw, DA-N, U 


MISSOURI BROADCASTING, INC. 
St. Louis, Missouri | 


Requests: 1380kc, 5kw, DA-N, U 


RADIO THIRTEEN-EIGHTY, INC. 
St. Louis, Missouri 


Requests: 1380kc, 5kw, DA-N, U 


THIRTEEN-EIGHTY RADIO CORPORATION 
St. Louis, Missouri 


Requests: 1380kc, 5kw, DA-N, U 


CLERMONT BROADCASTING COMPANY 
St. Louis, Missouri | 


Requests: 1380kc, 5kw, DA-N, U 


VICTORY BROADCASTING COMPANY, INC. 


St. Louis, Missouri 
Requests: 1380kc, 5kw, DA-2, U 
For Interim Operation 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


Docket No. 16094 
File No. BPI-8 


Docket No. 16095 
File No. BPI-9 


Docket No. 16096 
File No. BPI-10 


Docket No. 16097 
File No. BPI-11 


Docket No. 16098 
File No. BPI-12 


Docket No. 16099 
File No. BPI-13 


Docket No. 16100 
File No. BPI-14 


MEMORANDUM OPINION AND ORDER 


By the Commission: 


1. The Commission has before it for consideration the above- 


captioned and described applications, each requesting interim authority 


to operate a standard broadcast station pending the Commission's final 


; [209] 


determination wita respect to pending applications for permanent authority 
filed in response to the Commission's public notice of April 1, 1965 
(FCC 65-260) 


[109] 
inviting proposals to operate on the frequency, 1380 kilocycles, which 
is being made available by the deletion of Station KWK, St. Louis, 
Missouri. The Commission also has before it for consideration a petition 
for expeditious disposition of the applications filed by one of the appli- 
cants, Radio Thirteen-Eighty, Inc., and a petition to deny the above- 
captioned St. Louis proposals filed by Beloit Broadcasters, Inc. 5 
licensee of Station WBEL, South Beloit, Illinois. 2 
2. In its notice of April 1, the Commission indicated that it would 

consider joint applications (by applicants for permanent authority) or 
individual] applications (by parties not seeking permanent authority) for 
interim authority to operate Station KWK's facilities. Radio Thirteen- 
Eighty, Inc., is a corporation in which the stockholders are seven 
other corporations which have tendered applications proposing per- 
manent operation on 1380 kilocycles in St. Louis, Missouri. Those 
seven corporations are the following: 

Archway Broadcasting Corporation 

Bi-State Radio, Inc. 

Gateway Broadcasting Company 

Home State Broadcasting Corp. 

Prudential Broadcasting Company 

Six-Eighty-Eight Broadcasting Company 

St. Louis Broadcasting Company 
Radio Thirteen-Eighty, Inc., indicates that its proposal is designed to 
accommodate participation of all applicants for permanent authority 
in its interim operation. 


3. One applicant for interim authority, Clermont Broadcasting 


Company, has also tendered a separate application for permanent 
authority, but in conre ction with its interim proposal, invites the 


[109] 


6 
participation of other applicants. The application of Thirteen-Eighty 
Radio Corporation proposes interim operation only, but, at present, the 
principals of Thirteen-Eighty Radio Corporation are the same as the 
principals of KWK Broadcasting Corporation, an applicant for perman- 
ent authority to operate on 1380 kilocycles. 

4. The applications of Great River Broadcasting, Inc.; Missouri 
Broadcasting, Inc.; and the Victory Broadcasting Company, Inc., pro- 
pose not only interim operation but also permanent operation of the 
facilities specified in their applications. These applicants also invite 
participation by the other applicants in their respective operations. The 
Pike-Mo Broadcasting Co. does not propose an operation on 1380 kilo- 
cycles in St. Louis, but proposes an operation on 1390 kilocycles in 
Louisiana, Missouri, a community located approximately 72 miles 
northwest of St. Louis. Although the Pike-Mo interim proposal does 
not comply with the terms set forth in the Commission's public notice 
of April 1, 1965 inviting proposals for interim operation, in that it 
does not provide for participation by other interested parties and does 
not request operation on the KWK frequency, it conflicts with the other 
interim proposals and will, therefore, be designated for hearing in this 
proceeding. 


{110] 

5. In view of the conflicting proposals for interim operation and 
the willingness of most interested parties to participate in an interim 
operation, the Commission is referring this matter to the Review 
Board which will be empowered to approve an equitable formula for 
joint interim operation in the event it determines that an interim 
operation would serve the public interest. 

6. Beloit Broadcasters, Inc., licensee of standard broadcast 
Station WBEL, South Beloit, Illinois (1380kc, 5kw, DA-N, U) and 
applicant for authority to make changes in its nighttime directional 
antenna pattern (file number not assigned), alleges, in its petition to 


deny the St. Louis proposals, that the proposed operations must be 


[110] 
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regarded as applications for new facilities; that any of the St. Louis 


proposals would cause interference to WBEL, both day and night, and 
that Beloit Broadcasters, Inc., is entitled to a hearing on these applica- 
tions in view of the fact that the operations proposed would result in a 
modification of the WBEL license. WBEL indicates that it interposes 
no objection to an alternative suggestion made by Clermont Broadcasting 
Company which indicates the feasibility of an interim operation from the 
site of FM broadcast Station KCFM, St. Louis, from which a standard 
broadcast station could be operated on 1380 kilocycles with a power of 
500 watts nighttime and one kilowatt daytime. The Commission makes 
no determination on this aspect of the matter at this time, but will 

name Beloit Broadcasters, Inc., a party to the proceeding ordered 
below. In considering the applications herein, the Review Board may 
be called upon to consider alternative sites as well as alternative pro- 
posals. Full authority will be delegated to the Review Board to authorize 
establishment of a satisfactory interim operation. 

7. In view of the fact that there is a possibility that none of the 
applicants, as presently constituted, will be granted interim operating 
authority, the Commission reserves to the Review Board the authority 
to make the required finding of basic qualifications of the entity, which 
shall be granted interim operating authority. 

In view of the foregoing, IT IS ORDERED, This 7th day of July, 
1965, That the above-captioned applications ARE ACCEPTED FOR 
FILING, and that, pursuant to Sections 5(d) and 309(a) of the Communi- 
cations Act of 1934, as amended, the above matters ARE DESIGNATED 
FOR ORAL ARGUMENT before the Review Board on July 15, 1965, at 
a time to be designated by subsequent Order, on the following issues: 

1. To determine whether interim operation either on 1380 

Kilocycles at St. Louis, Missouri, or on 1390 kilocycles at 

Louisiana, Missouri (pending the Commission's final deter- 

mination with respect to the pending applications for permanent 

author ity) would serve the public interest, convenience, and 
necessity. 


[110] 


8 
2. If the foregoing issue is decided affirmatively, to deter- 
mine which, if any, of the above-captioned proposals, as 
existing or amended, for interim operation should be granted, 
and to determine the terms and conditions of the interim 


operation. 


[111] 

IT IS FURTHER ORDERED, That Beloit Broadcasters, Inc., 
licensee of Station WBEL, South Beloit, Illinois, IS MADE A PARTY 
to the proceeding. 

IT IS FURTHER ORDERED, That the petition to deny the applica- 
tions for authority to operate in St. Louis, Missouri, filed by Beloit 
Broadcasters, Inc. ,/ IS GRANTED to the extent indicated above aml 
IS DENIED in all other respects. 

IT IS FURTHER ORDERED, That, should the parties to this 
proceeding agree to a formula for joint operation prior to the holding 
of Oral Argument, the Review Board SHALL BE EMPOWERED to 
consider and act upon the merits of any such proposal, with due 
regard to the provisions of Section 1. 592 of the Commission's Rules. 

IT IS FURTHER ORDERED, That, if the parties fail to agree on 
the terms of a joint interim operation (as to the amount of their respec- 
tive initial capital contributions, monthly contributions to operating 
expenses and station management), the Review Board IS EMPOWERED 
to recommend an equitable formula for joint voluntary operation. 

IT IS FURTHER ORDERED, That the petition of Radio Thirteen- 
Eighty, Inc., IS HEREBY GRANTED. 

IT IS FURTHER ORDERED, That, to avail themselves of the 
opportunity to be heard, the applicants and party respondent hereto, 
in person or by attorney, shall, within five (5) days of the release of 
this Order, file with the Commission an original and two (2) copies 
of a written appearance stating an intention to appear on the date 
fixed for the Oral Argument and present evidence on the issues 
specified in this Order, and shall have until July 14, 1965, to file 


briefs or memoranda of law. 


9 

IT IS FURTHER ORDERED, That the above applicants for interim 
operation shall, pursuant to Section 311(a)(2) of the Communications Act 
of 1934, as amended, forthwith cause to be published in a daily newspaper 
of general circulation in St. Louis, Missouri (Pike-Mo Broadcasting Co. 
shall accomplish publication in Louisiana, Missouri) a notice of the hear- 
ing, either individually or jointly. Following such publication the appli- 
cant shall forthwith file a statement in triplicate setting forth the date 
of publication and text thereof. The notice of hearing shall include the 
names of the applicants, frequency and location of the proposed interim 
Operation, time and place of the Oral Argument and the issues See 
in this Order. 

FEDERAL COMMUNICATIONS COMMISSION 


/s/ Ben F. Waple 
Secretary 


—_—————— 


[Received July 14, 1965] 
[153] 
BRIEF OF BELOIT BROADCASTERS INC. 
Beloit Broadcasters, Inc. (Beloit) herewith submits its brief 


with respect to the applications for interim authority to operate | on 
1380 ke at St. Louis, Missouri. 


Preliminary Statement 
On June 30, 1965 Beloit filed a petition to deny directed against 
the above-identified applications proposing operation on 


[154] 
1380 kc at St. Louis, Missouri with power of five kilowatts, unlimited, 
In that petition Beloit asserted that all of the St. Louis proposals, with 
one exception, would occasion interference to Station WBEL, South 
Beloit, Illinois, thus modifying the license of that station within the 
meaning of Section 316 of the Communications Act (47 USC, § 316). 


[154] 


10 
Accordingly, Beloit asserted its right, pursuant to Sections 309 and 316 
of the Communications Act, to an evidentiary hearing on the applications 
which Beloit opposed. 

In its Memor andum Opinion and Order designating the above- 
captioned applications for oral argument, the Commission noted Beloit's 
petition to deny and granted it to the extent of making Beloit a party to 
the oral argument, but denied the petition "in all other respects." 
Although the Commission failed to give any explanation or reasons for 
denying Beloit's asserted right to an evidentiary hearing, presumably 
its action denying the petition in all other respects constituted a summary 
judgment that no right to evidentiary hearing is to be recogn ized. 

Beloit’s participation in this proceeding before the Review Board 
is without prejudice to its continuing position that, pursuant to Sections 
309 and 316 of the Communications Act, it is entitled by statutory right 
to evidentiary hearing before its license is modified, as proposed by 


those applicants which would occasion 


[155] 

interference to Station WBEL. It is recognized, however, that the 
Commission's action may limit the Review Board's consideration of 
this aspect of the proceeding. 

The Commission cannot reasonably find that 

interim operation on 1380 ke at St. Louis, 

Missouri, with power of five kilowatts, un- 

limited, would be in the public interest. 

The license for Station KWK having been revoked and an order 
terminating that station's operating authority effective July 31, 1965 
having been entered, all of the applications submitted as replacement 
facilities for Station KWK must be treated as new proposals and be 
judged accordingly. No applicant is a successor in interest to the 
KWK license (although one would appear to be somewhat of a successor 
in interest to the former KWK licensee), and the engineering merits 
(or lack thereof) of the various proposals must be judged as if KWK 


had never existed. 


: [156] 


ll 
The foregoing concept has been fully recognized by the Commiss- 
ion, including the procedures followed in other cases involving licenses 
which had been revoked or not renewed where applications for replace- 
ment facilities were entertained (such as in the Pasadena, California 
KRLA proceeding). Moreover, this concept is as applicable to the 
proceedings involving interim operating authority as it is applicable to 


the proceedings 


[156] 

involving applications for permanent authority. ay 

Treating the above-captioned applications specifying St. Louis, 
Missouri as the station location as ones for new facilities, it is clear 
that all except Clermont Broadcasting Company (Clermont) would 
occasion various interference both daytime and nighttime to existing 
stations. 2/ Under the standard and policy specified in the Commission's 
rules, grant of any one of these applications could only be made if it 


were found that the need for the service to be gained outweighed the 


need for the service which would be losi as a result of the interference. 


2 Based upon prior experience in multi-party comparative proceedings, 
it is reasonable to assume that the time required to complete the neces- 
sary hearing for permanent authority will exceed two years and may be 
considerably longer. Under these circumstances, interim operating 
authority cannot be meaningfully distinguished from grant of a regular 
station license, which by statute is limited to three years. 


2/ Clermont originally specified alternate interim proposals; that is, 
it proposed to operate with power of 5 kilowatts DA-N, unlimited, 
utilizing the KWK site and facilities, and it proposed in the alternative 
power of 1 kilowatt day, 500 watts night, non-directional, utilizing the 
existing tower of KCFM, St. Louis. It has since amended its interim 
proposal to delete the 5 kilowatt operation and, as Beloit understands 
Clermont's position, the only proposal which it is prosecuting in this 
proceeding is that for the lower power operation, non-directional. 


12 
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[157] 


In the ordinary circumstance the relative need question would be 
answered on the basis of evidentiary showings with respect to the areas 
and populations which would gain and lose service, and the availability 
of other services to such populations. Here, however, the facts are 
largely unknown, although some limited facts have been developed in 
the applications and pleadings. Thus, in the absence of a meaningful 
record as to what the facts are, no meaningful judgment concerning 
relative need can be made. 

Notwithstanding the foregoing, the Commission may wish to note 
that the Broadcasting Yearbook (1965) lists 11 AM stations, other than 
KWK, for St. Louis, Missouri and lists an additional 7 FM stations for 
that community. Thus, it is possible to find, as the Commission should 
find, that there is no special or compelling need for a station on 1380 
ke at St. Louis with respect to either reception or transmission require- 
ments at that city. Beloit is not unmindful, however, that there may 
well be persons who have heretofore grown accustomed to listening to 
a station on 1380 kc at St. Louis. 

On the other hand, a 5 kilowatt operation would occasion inter- 
ference nighttime to Stations WBEL, South Beloit, Illinois, KOTA, 
Rapid City, South Dakota, KCIM, Carroll, Iowa, WKJG, Fort Wayne, 
Indiana, KMUS, Muskogee, Georgia, WAOK, Atlanta, Georgia and 


[158] 
KUDL, Fairway, Kansas. In the case of Station KOTA, the interfer- 
ence would affect, among others, in excess of 1200 persons who would 
have no nighttime reception service whatsoever (heretofore "white 
area"). Daytime interference would be received by Stations KCII, 
Washington, Iowa, WWCM, Brazil, Indiana, WMTA, Central City, 
Kentucky, KUDL, Fairway, Kansas and WPRC, Lincoln, Llinois. It 
is obvious, therefore, that significant amounts of interference are in- 
volved to a large number of stations which would, at a minimum, seem 
to preclude any easy judgment concerning the significance of such 


interference -- particularly in the absence of all pertinent facts. 


9 
13 cae 


On balance, therefore, the Commission should find that the infor- 
mation available to it cannot justify a grant with power of 5 kilowatts 
as in the public interest. The known facts supporting grant do not 
demand it, while known facts militating against grant are sufficiently 
substantial to outweigh the need which can be discerned. 

It is significant to note that this case is significantly different 
from Oak Knoll Broadcasting Corporation, 2 RR 2nd 1011 (1964) and 
Sara Radio, Inc., 3 RR 2nd 882 (Rev. Bd. 1964). In Oak Knoll the 
Commission found that interim operation would serve the public in- 
terest for a number of reasons which are not applicable here. For 


example, the Commission emphasized that grant was a 


[159] 
means to avoid having the frequency lie fallow, L/ to avoid international 
conflicts involving possible conflicting use of the frequency in Mexico, 
and to benefit educational television. It is perhaps worth noting, not- 
withstanding the discreet language of the Commission's opinion, the 
particular concern at the oral argument with the possibility that failure 
to keep a station alive on 1110 ke in Southern California might result 
in a Mexican notification on that frequency and hence its loss to the 
United States. 

In Sara Radio the Review Board relied heavily upon the fact that 
the broadcast facility in question, daytime only, was the only station 
in Saratoga Springs, New York, and represented the only transmission 
outlet as well as one of only three reception services available to that 
community. 


In neither Oak Knoll nor Sara Radio was the Commission con- 


fronted with the kind of problem represented by the interference: con- 
ditions present in this proceeding. In Oak Knoll the Commission went 
to great pains to condition its interim grant upon appropriate interfer - 
ence protection to co-channel (Class I-B) Station KFAB, 


[159] 
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Qe ae ae ee 


-/The frequency would be far from fallow if KWK went off the air 
entirely, considering the interference conditions which would be 
corrected. However, to avoid this condition at St. Louis proper, 
the Clermont proposal is fully satisfactory, as discussed below. 


[160] 
Omaha, Nebraska. At the same time the only other interference ques- 
tion before it, pertaining to Station KSDO, San Diego, California, was 
found to be de minimus, KSDO having previously consented to this inter- 
ference and having acknowledged its lack of consequence owing to the 
peculiar factual circumstances (extended salt water path) which gave 
rise to it. In Sara Radio, apparently there was no interference 
involved. i/ 

Here, however, the facilities requested involve no such "clean" 
allocations as those in Pasadena and Saratoga. Substantial interference 
questions are involved with respect to which the Commission does not 
have the facts, as it could not reasonably have them absent evidentiary 
hearing. Moreover, the Commission can here find no special need to 
create a 5 kilowatt operation on 1380 kc, as it was able to find in 
Pasadena and Saratoga. af 

Taken together, the foregoing factors distinguish markedly the 
Pasadena and Saratoga situations from that present here. If anything, 
the concern of the Commission in Pasadena with proper interference 
protections, as it there accorded KFAB (and also KSDO), suggests that 
here the interference factor should assume a very large importance. 


] ‘ . 
= In Oak Knoll, although Section 309 rights were asserted, the 


Commission found no material questions of fact unresolved by the 
oral argument. 


2/ In Oak Knoll the Commission specifically relied upon the special 
need for an English language transmission service in Pasadena, and 
in Saratoga the Review Board relied upon the fact that the facility in 
question was Saratoga's only transmission facility. 
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Grant of any interim proposal on 1380 ke at 
St. Louis, Missouri, other than that of 
Clermont Broadcasting Company, would be 
contrary to the Community doctrine and hence 
violative of Beloit's Ashbacker rights. 


The leading case with respect to interim operations pending the 


outcome of comparative proceedings is Community Broadcasting Co. ; 
v. FCC 274 F.2d 753 (D.C. Cir. 1960). In Community the court 
expressed concern for possible prejudice in comparative proceedings 
as a result af two factors. First, if one competing applicant is granted 
interim authority prejudice may result to non-participating applicants 
from the experience, etc. which the interim grantee obtains, as reflected 
in comparative preference. Second, under such circumstances sub- 
stantial capital investment by the interim grantee will prejudice to the 
detriment of non-participating applicants the subsequent consideration 
of the requests for permanent authorization. The court expressed con- 
cern that these factors would enter the judgment of the Commission 
notwithstanding its statements and representation that they would not -- 
noting that triers of fact are "mortal" men. | 

The Commission addressed itself to the Community problem in 
its Oak Knoll decision. There it granted interim authority to an applicant 
not requesting permanent grant. Moreover, it took particular cognizance 
of the fact that the interim operator would 
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be leasing the stations' physical facilities and would not have tojmake 
substantial capital investment. Finally, it relied upon the profitibility 
of KRLA and the assumption that the station's anticipated profits would 
avoid the interim grantee having to advance substantial amounts to 
cover operating losses. 

Against the background of the Commission's concern for the 
Community problem, it is important to review carefully the various 
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interim operation proposals in the instant proceeding. Apparently all 
of the proposals are open to joint participation, although in only one is 
the applicant presently comprised of more than one permanent applicant. 
In view of the fact that each of the applicants claims that his proposal is 
open to joint participation, this consideration would appear to be less 
significant -- to the extent that the Commission can conclude that the 
proposal is itself meritorious and the terms for joint participation are 
fair. 

However, it should be noted that since the proceeding for per- 
manent authority involves a clear cut 307(b) question (among St. Louis, 
Missouri, Louisiana, Missouri and South Beloit, Llinois) the opportunity 


for non-St. Louis applicants to participate in a St. Louis interim is not 


particularly meaningful. L 


m= Indeed, the Louisiana, Missouri applicant is proposing its own 
interim. 
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The more significant consideration under the Community doctrine 
pertains to the capital investment contemplated by the several applicants. 
First, only one applicant, Thirteen Eighty Radio Corporation, proposes 
to use the existing KWK physical plant. Yet this applicant, apparently 
controlled by persons associated with the ownership of former Station 
KWK. would make a leasing and purchasing arrangement concerning 
the KWK physical plant which the other applicants appear to consider 
excessive, which has precluded them from agreeing to participate in it. 
Certainly the terms as Beloit unierstands them would appear to be 
excessive. 

Second, the remaining applicants all contemplate constructing 
new facilities. Except for Clermont Broadcasting Company each 
anticipates costs of construction of approximately $100, 000 or greater. 
This represents a very substantial capital investment on the order 
of the kind with which the court was concerned in Community. Clermont, 
on the other hand, contemplates a cost of construction less than $25, 000. 
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Although all of the applicants contemplate that operation of the 
KWK facilities will be profitable, or at least will not be losing proposi- 
tions, operating cost and revenue projections as reflected in the applica- 
tions may not be totally realistic. Beloit does not have access to the 
annual financial reports for Station KWK 
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for the last year or two, but it suggests that such reports may be a 
more useful barometer of the likelihood of profitability to an interim 
operator contemplating the use of the KWK facilities (a three tower 
directional nighttime) and staff. 1/ 
Clermont involves a somewhat different problem. Not only would 
its cost af construction be substantially less than that of any other 
applicant for St. Louis, 2/ but its projection of likely profitable operation 
is more plausible. Instead of a complicated directional antenna to 


maintain, with the attendant expense, it could operate on a relatively 


economical basis and could reasonably be expected to avoid a loss 


position. 
Considering all of the factors which go into the judgment under 


3/, 


on 1380 ke at St. Louis, Missouri to any applicant other than Clermont 


the Community standard, ~ it is evident that grant of interim operation 


would be violative of Beloit's Ashbacker rights and contrary to the 
public interest. The lesser consideration, opportunity for joint parti- 
cipation, would not seem to be determinative 


ay 


~ As the record reflects, the Commission followed this approach in 
Oak Knoll and while not necessarily dispositive of the question it 
would appear to be useful. 


2/ The cost of construction would be only slightly greater than the 


rental charge for the KWK plant for three months only. 


3/ In addition to those factors indicated above Beloit would also be 
prejudiced in the proceeding for permanent facilities by a five kilowatt 
interim at St. Louis inasmuch as such allocation would prejudge the 
Section 307(b) issue inthat proceeding to the advantage of the St. 
Louis applicants. 
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by itself with the exception of the proposal of Thirteen Eighty Radio 
Corporation, where the terms of joint participation would appear to be 
unreasonable; this, notwithstanding the fact that opportunity for joint 
participation by non-St. Louis applicants is not particularly meaningful. 

The major consideration, magnitude of financial commitment, would 
appear to be determinative with respect to all applicants except Clermont. 
Those applicants who propose to construct new facilities, where the cost 
would reach $100, 000 or more, fall squarely within the purview of 
Community. Similarly, the high rental and purchase arrangement for 
the existing KWK facilities, coupled with KWK’s uncertain financial 
position, presents a similar problem. 

The applicant which best meets the problems raised by the 
Community doctrine is Clermont. This is on the assumption that 
(1) the Clermont proposal would be open to joint participation by all 
of the applicants in the proceeding on a fair and equitable basis, 
(2) that the facilities proposed would be constructed with the relatively 
modest capital investment proposed, and (3) that the station would have 
a reasonable prospect of profitable operation. 
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Grant of the Clermont proposal for low 
power, non-directional operation would 
serve the public interest while protecting 
the Ashbacker hearing rights of the various 
applicants. 


Aithough it is not possible, on the basis of the information avail- 


able to the Commission, to make a finding of a compelling need for a 
station on 1380 kc at St. Louis, Missouri, by virtue of the fact that a 
station has operated on that frequency in that city for some years and 
by virtue of the several applications for replacement facilities pending 
before the Commission, a certain need can be discerned. However, 


as indicated above, the information available cannot support a finding 
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that the need for the service to be gained from a five kilowatt operation 
at St. Louis outweighs the need for the service which would be lost to the 


numerous stations receiving interference from KWK. 


Further, assuming that some form of interim operation at St. Louis 


may serve the public interest, and that such interim operation should 
reasonably protect the other co-channel stations, no grant should be made 
which would violate the Ashbacker hearing rights of the several applicants, 
both for St. Louis and for other communities, as recognized in Community. 

Clermont offers the one proposal before the Commission which would 
satisfy both of these principal considerations. 
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This is because the Clermont proposal, for operation with 1 kilowatt day- 
time, 500 watts nighttime, non-directional, would reasonably protect 
other stations while providing satisfactory service to the public in the 
St. Louis area. The Commission can, with respect to this proposal, 
make a finding that on balance there is a need for the proposed service. 
It can also conclude that the Clermont proposed interim operation, 
open to joint participation by all applicants on a fair and reasonable 
basis, would involve such minimal capital expenditures as to preclude 
the likelihood of prejudice in the comparative proceeding in violation of 
the Community doctrine. 

In view of the foregoing considerations, Beloit supports the 
Clermont interim proposal as fully consistent with the public interest, 
while opposing all interim proposals to operate with power of five 
kilowatts at St. Louis. 

Respectfully submitted, 
BELOIT BROADCASTERS, INC. 


By: /s/ James A. McKenna, Jr. 
McKenna & Wilkinson é 
1705 DeSales Street, N.W. /3/ David S. Stevens 


Washington, D.C. 20036 /s/ Thomas N. Frohock 
Its Attorneys 


July 14, 1965 
[168] 
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20 


[196] 
[Released: Sept. 15, 1965] FCC 65R-341 
73488 
DECISION 
By the Review Board: Slone and Pincock. Board Member Kessler dis- 
' senting and issuing a separate "statement of the 
case." 

1. This proceeding involves the application of Pike-Mo Broad- 
casting Co. (Pike-Mo) for interim operating authority at Louisiana, Mis- 
souri, (1390 ke, 500. w, Day, Class Il); and the applications of Great 
River Broadcasting, Inc. (Great River), Missouri Broadcasting, Inc. 
(Missouri), Radio Thirteen-Eighty, Inc. (Radio Thirteen-Eighty), Thir- 
teen-Eighty Radio Corporation (Thirteen-Eighty Radio), Clermont Broad- 
casting Company (Clermont), and Victory Broadcasting Company, Inc. 
(Victory) for interim operating authority at St. Louis, Missouri. All of 
the St. Louis interim applicants specify 1380 kc, 5 kw, DA-N, U, Class 
Il, except Victory, which would operate DA-2 and Clermont which would 
operate with a power of one kilowatt during the day and 500 watts at night, 


non-directional. L 


2. These applications were filed in response to the Commission's 
Public Notice, FCC 65-260, of April 1, 1965, in which the Commission 
outlined the procedure for considering applications for the frequency to 
be vacated by Station KWK, St. Louis, Missouri (1380 kc, 5 kw, DA-N, U, 
Class Ill), which is scheduled to discontinue operation at the end of the 
broadcast day on September 30, 1965. See Order, FCC 65-655, released 
July 22, 1965. In its Public Notice of April 1, 1965, the Commission 
added: 

"Notice is also given that the Commission will consider joint 
applications (by applicants for permanent authority) or indi- 
vidual applications (by parties not seeking permanent author- 
ity) for interim authority to operate KWK's facilities .. .”. 
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3. By Memorandum Opinion and Order, FCC 65-612, released 
July 8, 1965, the Commission designated the applications for interim au- 


thority for oral argument before the Review Board on the following is- 


sues: 

1. To determine whether interim operation either on 1380 kilo- 
cycles at St. Louis, Missouri; or on 1390 kilocycles at Louisi- 
ana, Missouri (pending the Commission's final determination 
with respect to the pending applications for permanent author- 
ity) would serve the public interest, convenience, and necessity. 


> 


— There are 12 applications pending for regular authorization on 1380 
ke at St. Louis, Missouri. 
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If the foregoing issue is decided affirmatively, to determine 
which, if any, of the above-captioned proposals, as existing or 
amended, for interim operation should be granted, and to de- 
termine the terms and conditions of the interim operation. 
In its Order, the Commission also, among other matters, authorized the 
Board (a) to make the required finding of basic qualifications of the entity 
which shall be granted interim authority, and (b) to approve or recom- 
mend an equitable formula for joint operation; or consider the merits of 
a formula for joint operation agreed to by the parties. Beloit Broadcast- 
ers, Inc., licensee of standard broadcast Station WBEL, South Beloit, 
Illinois (1380 kc, 5 kw, DA-N, U, Class Ill), was made a party to the pro- 
ceeding. 2) 
4. Oral argument before a panel of the Review Board was held 
on July 15, 1965. Based on our consideration of the record herein, to- 
gether with the various pleadings and briefs filed in support of, in com- 
ment on, or in opposition to the respective interim applications, the 
Board is constrained to conclude that all of the applications for interim 
authority should be denied. 
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5. Of the seven applicants for interim authority, six propose to 
locate in St. Louis, Missouri. This city has a population of 750,026 per- 
sons, and its Urbanized Area has a population of 1,667,693 persons. In 
addition to KWK, the city of St. Louis is assigned seven standard broad- 
cast stations, six FM broadcast stations, and six TV broadcast stations. 
The seventh applicant, Pike-Mo, proposes to operate in Louisiana, Mis- 
souri. Louisiana, population 4,286 persons, is the county seat of Pike 
County, population 16,706 persons, and is located approximately 72 miles 
northwest of St. Louis. No standard, FM, or TV broadcast station is as- 
signed to Louisiana or to Pike County. There is no indication of the num- 
ber or location of standard broadcast stations which provide primary 
* service to Louisiana and Pike County. 

6. Of the seven applicants for interim authority, five are also 
applicants for regular authority. Only Thirteen-Eighty Radio and Radio 
Thirteen-Eighty have not applied for regular authority. However, the 
stockholders of Thirteen-Eighty Radio are principals of KWK Broadcast- 
ing Corporation, an applicant for regular authority to operate on 


] 5 : : - Z 
Z The licensee of Station WBEL is an applicant for authority to make 


changes in its nighttime directional antenna pattern. Havens and Martin, 
Inc., licensee of Station WMBG, Richmond, Virginia, and South Central 
Broadcasters, Inc., licensee of Station KJPW, Waynesville, Missouri, 
were on the Board's own motion authorized to participate in the oral 
argument. The licensees of these three stations oppose various interim 
proposals based on allegations of interference. 
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1380 kc in St. Louis. Thus, in effect, Radio Thirteen-Eighty is the only 
applicant for interim authority which is not an applicant for regular au- 
thority. Radio Thirteen-Eighty is a corporation composed of seven 

other corporations which have tendered applications for regular opera- 


tions on 1380 kilocycles in St. Louis.» It proposes to construct facili- 


ties at a site which "virtually adjoins" the existing KWK site at a cost 
of $120,000. Radio Thirteen-Eighty's coverage would be almost identical 
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to that of the existing KWK operation. All of the applicants proposing 


essentially the same facilities as Station KWK would cause interference 
to four standard broadcast stations located in various states during the 
day; and to 17 stations located in various states, and one station located 
in Canada, at night. KWK serves, interference-free, approximately 
2,352,000 persons in an area of approximately 12,800 square miles dur- 
ing the day; and approximately 1,759,400 persons in an area of approxi- 
mately 1,600 square miles at night. 

7. The only proposals which will not require the construction of 
new facilities are those of Thirteen-Eighty Radio and Clermont. Thir- 
teen-Eighty Radio proposes to use the existing KWK equipment and trans- 
mitter site. Although Thirteen-Eighty Radio indicates a willingness to 
have others participate in its interim proposal, none of the other appli- 
cants have joined it, based mainly on their allegation that the terms for 
the use of the existing facilities are cmmeasouables 4 Clermont proposes 
to use the 500 foot tower of Station KCFM (FM) with a power of one kilo- 
watt during the day and 500 watts at night, non-directional. Clermont 
alleges that its proposal would require an investment of $24,895. 

8. The principles governing the establishment of interim operat- 
ing authority are most fully set forth in two cases: Community Broad- 
casting Co., Inc. v. FCC, 107 U.S. App. D.C. 95, 274 F.2d 753, 19 RR 
2047 (1960), and Oak Knoll Broadcasting Corporation, FCC 64-665, 2 
RR 2d 1011 (1964). Community involved two mutually-exclusive appli- 
cants for a VHF television channel that had been reassigned to Baton 
Rouge, Louisiana. One of the applicants, which was operating a UHF 
station in Baton Rouge, applied for a Special Temporary Authorization 
(STA) to permit immediate use of the VHF channel without awaiting the 
results of the comparative hearing. The Commission granted the appli- 
cation, with conditions stating 


= 


— The seven corporations are: Archway Broadcasting Corporation; 
Bi-State Radio, Inc.; Gateway Broadcasting Company; Home State Broad- 
casting Corporation; Prudential Broadcasting Company; Six-Highty-Eight 
Broadcasting Company; and St. Louis Broadcasting Company. 
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a —————— 


—’ These terms include the rental of existing facilities for $7,500 per 
month ($90,000 per year), and the purchase by the successful applicant 
of the facilities for $1,000,000. 
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that no effect would be given to any expenditure of funds and that no pref- 
erence would be accorded by virtue of the temporary grant. The Court 
noted that the Commissions’ grant was predicated on the facts that the 
Baton Rouge reallocation problem had been under formal consideration 


for several years; that a regular authorization could not be made for 
several years; and that the public need for an additional VHF channel at 
Baton Rouge, 5/ which need had led to the reassignment of channels, could 


be promptly met only by the grant of an STA. 6/ 

9. The Court of Appeals held that, under Section 309(a) of the 
Communications Act and Section 1.362(b) (now 1.592(a)) of the Rules, the 
Commission has the authority to grant an STA. However, the Court noted 
that a "temporary" grant for two and one-half to three years so closely 
approximates a statutory three-year license that it is rightly character- 
ized as an extraordinary" procedure. In order to warrant such a pro- 
cedure, in the Court's opinion, ". . . the public interest must be clear 
and it must be made the subject of explicit findings ...". The Court 
was primarily concerned with the possible prejudicial effects to the regu- 
lar proceeding which might be caused by the investment of the interim 
grantee and the advantages of an interim grantee as an applicant in the 
subsequent proceeding. Thus, the Court stated that the question was 
 . . whether the service in question is so immediate and imperatively 
necessary that it must be granted at once in spite of the great financial 
risk of one party and the prejudicial effect on the other party who is not 
favored ...". The conditions which the Commission had attached to the 
STA were held by the Court as not controlling because "[o|rdinary human 
experience tells us that these factors have a force which cannot always 


[200] 
25 


be set aside by the triers no matter how sincere their efforts or intent.” 


10. The Oak Knoll Broadcasting Corporation case, supra, involved 
19 applicants for "regular authority" for the facilities of Station KRLA, a 


50 kilowatt station assigned to Pasadena, California, the license of which 
had not been renewed. Five interim applications were before the Com- 
mission, all requesting interim authorization at Pasadena. Three of the 
interim applicants were applicants in the regular proceeding; one, Radio 
Eleven Ten, was comprised of five regular applicants; and one, Oak Knoll, 
was not seeking a regular authorization. Oppositions were filed by sev- 
eral of the regular applicants, some of whom were seeking to use the fa- 
cilities in California communities other than Pasadena. 


7 5 


here was one other VHF station located in Baton Rouge. The ap- 
plicant's UHF station was allegedly operating at a loss. 


6/ The terms STA and interim operating authority are synonymous, 
and are used interchangeably. 
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11. The Commission granted the application of Oak Knoll. In its 
opinion, the Commission rejected the contention of several parties that, 
even absent prejudice to any of the parties, an interim authorization can- 
not be granted unless there is a compelling and immediate need for the 
service. Citing FCC v. Pottsville Broadcasting Co., 309 U.S. 134 (1940), 
the Commission held that the criterion for its action is the public inter- 
est. Therefore, in order to determine whether an interim authorization 
is warranted, the public benefits to be derived must be weighed against 
the detriments, disadvantages, and prejudice which might be caused. 
Thus, when there is no detriment, disadvantage, or prejudice to any of 
the parties in the subsequent proceedings, there is only benefit to be de- 
rived from the interim authorization. 

12. Applying this standard to the Oak Knoll case, the Commission 
found that the public interest would be served by the grant of interim op- 
erating authority to Oak Knoll. Public benefits to be derived from the 
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interim operation included the facts (a) that such operation (1) would 
make use of a 50 kilowatt assignment; (2) would protect the interests of 
the United States under international agreements by avoiding any possi- 


bility of controversy; u/ and (3) would provide needed funds for educa- 


tional television (Oak Knoll promised to distribute its profits to Los An- 
geles' only educational television outlet and other charities); and (b) that 
the existing Pasadena stations all presented specialized programming; 

and (c) that the power and coverage of the KRLA facilities, together with 
its record of financial success, lent assurance "that the station has served 
as an effective competitive medium." 

13. The Community case, supra, was distinguished on the grounds 
that there the interim grantee was an applicant in the subsequent proceed- 
ing and would have had to make a substantial investment to construct and 
operate the station, whereas in Oak Knoll the interim grantee was not a 
regular applicant, could lease the physical plant for $100,000 a year, and 
profits could be anticipated so that any initial investment would be re- 
turned prior to the termination of the interim operation. Thus, the Com- 
mission indicated the two principal factors which might prejudice the 
regular proceeding -- investment and an interim operation by one of the 
competing applicants in the regular proceeding -- were not present. Oak 
Knoll was preferred over Radio Eleven Ten, see paragraph 10, supra, 
because Radio Eleven Ten was composed of regular applicants; because 
certain other applicants which were also existing licensees could not 
participate in this proposal (in view of duopoly rules); and because no 
such benefit to educational TV as would flow from a grant to Oak Knoll 
would be achieved by a grant to Radio Eleven Ten. With respect to the 


v/ The Commission specifically did not invoke the provisions of Sec- 
tion 1.592(a)(3) of the Rules, which allows such operations when a delay 
would jeopardize the treaty rights of the United States. 
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other applicants, who were also applicants in the regular proceeding, 
the Commission noted that ". . . we have a serious question whether a 
grant to the applicants other than Oak Knoll or Radio Eleven Ten would 
be consistent with the public interest in the light of the Community case 


"1 
ee 


14, In reaching its decision in favor of Oak Knoll, the Commis- 


Sion further considered whether grant of an interim authorization would 
be prejudicial to the Section 307(b) determination to be made in the regu- 
lar proceeding. The Commission concluded such not to be the case be- 
cause the Section 307(b) issue in the regular proceeding could not be re- 
solved by a presumption concerning the need for service to Pasadena, 
since there were already available to it multiple radio services, and 
since a Section 307(b) determination must be buttressed by substantial 
evidence regarding the comparative needs of the several communities 
and comparative efficiency in utilization of the frequency. It further con- 
cluded that each of the applicants had the identical burden in the subse- 
quent proceeding of establishing a greater need for the use of the fre- 
quency in its respective community, and that the burden was unchanged 
by an interim operation; and that the prior use of the frequency in Pasa- 
dena was one factor that must be considered in any event. In the Com- 
mission's view, for all practical purposes, it made little difference 
whether the frequency was in actual use as an interim operation in Pasa- 
dena at the time a decision would be rendered in the subsequent regular 
proceeding or whether the frequency had been in use in Pasadena for a 
20-year period ending just a few years before the decision in the subse- 
quent proceeding. Finally, the Commission flatly stated that it would re- 
solve the Section 307(b) issue in the subsequent proceeding without re- 
gard to the interim operation. 

15. Applying the principles thus enunciated to the proposals be- 
fore us leads us to the conclusion that none can be granted. The appli- 
cants for interim authority other than Radio Thirteen-Eighty are applicants 
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for permanent authority. As stated in the Community case, supra, "the 
grant of temporary authority to one of several applicants before there 

has been any hearing is pregnant with danger to truly comparative con- 
sideration." The problem which thus concerned the Court applies to 

each of the applicants for interim authority, except Radio Thirteen-Eighty. 
The Board finds no immediate and compelling need either in St. Louis or 
Louisiana 8/ which might override the prejudicial effect resulting from a 
grant of interim authorization to one or more of the applicants for regu- 
lar authorization. Therefore, we shall give no further consideration to 


these applications, and they will be denied. 9/ 


8 An interim operation at Louisiana would provide that city with its 
first local transmission service. However, we do not consider that fact, 
standing alone, as constituting a compelling and immediate public need. 


a This position is in accord with the Commission's public notice in- 
viting interim applications. See paragraph 2, supra. 
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16. With respect to the application of Radio Thirteen-Eighty for 
St. Louis, the most obvious benefit to the public to be derived from an 
interim operation in St. Louis is that it would make use of a five kilo- 
watt assignment, and that such an interim authorization would maintain 
the status quo as to standard broadcast allocations until the final dispo- 
sition of the frequency can be made. The Radio Thirteen-Eighty proposal 
for St. Louis would cause interference to several existing stations. Some 
of these stations which would suffer interference have objected to an in- 
terim authorization, contending that interim applications should be treat- 
ed as "new" applications and, thus, under Section 316 of the Act, existing 
stations have a right to a hearing before their licenses can be modified. 
We agree that this contention raises a serious problem and in the absence 


of a clear and compelling showing of immediate need for the service pro- 


posed, an interim application should not be granted without hearing. 10, 
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See American Broadcasting Corp., Inc. v. FCC, 89 U.S. App. D.C. 298, 


191 F.2d 492, 7 RR 2033 (1951). 

17. Where, as here, Radio Thirteen-Eighty proposes to make a 
Substantial investment in order to construct a station to be operated on 
an interim basis in St. Louis, a community whose needs must be com - 
pared in a subsequent proceeding for regular authorization with those of 
another community and other areas, and where, as here, such interim 
operation will (a) cause interference to existing stations, and (b) where 
dissimilar proposals for regular operation in the same community are 
to be considered in the subsequent adjudicatory proceeding, the possi- 
bility of prejudice to the determination of the issues in the subsequent 
hearing is very real. The fact that the investment in the interim opera- 
tion will be divided among 7 applicants for regular operation does not 
materially diminish this possibility. The amount each applicant will in- 
vest for regular authorization cannot be characterized as minimal, and 
the entire investment will result in the establishment of a new five kilo- 
watt installation in St. Louis. Therefore, any cognizance taken in the 
regular proceeding of the interim investment, or any tendency of the in- 
terim grant to discourage competitors for the construction permit, would 
place the 7 interim applicants in a favorable pos ition vis-a-vis the appli- 
cants not participating in the utilization of the interim facilities and the 


parties contending that the interference caused by a five kilowatt St. 


Louis station should not be allowed. 


10/ Ait - 
HO It was argued that when the Commission waived the note to Sec- 


tion 1.571 of its rules to permit applications to be filed despite the rule 
prohibiting overlap, it determined that a station providing substantially 
the same facilities as KWK at St. Louis should be maintained in St. Louis 
and that to the extent KWK now causes interference to existing stations, 
these stations have no rights under Section 316 of the Communications 
Act. We do not so construe this action. The Commission merely waived 
a procedural rule to permit the filing of applications. We do not believe 
that in so doing the Commission in any way intended to modify rights 
which might accrue to existing licensees under Section 316 of the Com- 
munications Act. 
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18. As stated in the Community case, supra, ". . . if the grant 


is ultimately made to appellant [the competing applicant] rather than 

to intervenor [the interim grantee] . . . the latter's market to dispose 

of its large 'temporary’ investment in a going television station is ‘one 
man’; i.e., the successful applicant ... To argue, as appellant does, 
that this may weigh in the balance of an otherwise close question is not 
a challenge to the good faith or integrity of the triers; it is a recogni- 
tion that they are mortal men." (Footnote omitted). Here, not only will 
the investment be substantial, but if St. Louis is not favored in the regu- 
lar proceeding under the Section 307(b) or interference issues, the in- 
terim operator would have no market for its investment. Under these 
circumstances, it is impossible to say that the regular proceeding would 
be free from any prejudice. 

19. We conclude that (1) the proposal for interim operating au- 
thority of Radio Thirteen-Eighty could result in prejudicing the outcome 
of the regular proceeding; (2) grant of this proposal might abrogate the 
hearing rights of stations subject to interference; and (3) there is no 
compelling or immediate need for an interim authorization in St. Louis; 
and, therefore, the detriments resulting from an interim authorization 
to Radio Thirteen-Eighty outweigh the benefits, so that the proposal of 
Radio Thirteen-Eighty would not serve the public interest. 

20. By letter, dated August 2, 1965, eleven of the twelve St. Louis 
applicants (all but Clermont Broadcasting Company) indicated that they 
had reached an agreement with Milwaukee Broadcasting Company for the 
purchase of the present facilities of Station KWK for a total purchase 
price of $650,000 (of which $450,000 is to be the subject of a five-year 
loan). A second letter, dated August 13, 1965, requests that the Board 
act upon the various interim applications without waiting for the docu- 
ments reflecting the indicated purchase to be filed. In the absence of a 
properly filed application reflecting this proposal, we cannot rule on its 
merits. We note, however, that in view of the substantial investment 
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which appears to be required, the defects of the proposals before us may 
also be present in this new proposate 


11/7 ; ; Apis Fin er - 

— In its notice, the Commission indicated that the Board might sug- 
gest an equitable formula for an interim operation. However, the fixed 
positions taken by the applicants for St. Louis, on the one hand, and by 
the applicant for Louisiana, on the other, that the interim operation should 
be located in their respective communities, and the vigorous objections 
of the intervenors to an interim authorization preclude the effectuation of 
such a formula. 
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ACCORDINGLY, IT IS ORDERED, 22/ This 14th day of September, 


1965, That all of the above-captioned applications for interim operating 
authority ARE DENIED. 


/s/ Dee W. Pincock 
Member, Review Board 
[SEAL] Federal Communications Commission 


Attachments 
Released: September 15, 1965 


1, This action carries with it disposition of a large number of other 
petitions and pleadings filed in this proceeding both before and after its 
designation for hearing. Appropriate actions are ordered as to such peti- 
tions and pleadings in the Appendix attached hereto. 
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APPENDIX 


Petition to Intervene, filed July 12, 1965, by South Central Broad- 
casters, Inc. (KJPW). 


Petition for Leave to Intervene, filed July 14, 1965, by Havens & 
Martin, Inc. 


These petitions to intervene were granted by the Review 
Board at the Oral Argument on July 15, 1965. 


Statement of St. Louis Local, American Federation of Television 
and Radio Artists, AFL-CIO, filed July 1, 1965. 


To the extent that this statement requests intervention it 
is granted. The request that there be assurance that 
KWK's successor give assurance that it will be recog- 
nized is dismissed as moot. 


Petition to Intervene, filed August 9, 1965, by Washington Home 
and Farm Radio, Inc. (KCI). 


(a2) Opposition to Petition to Intervene, filed August 19, 1965, 
by Radio Thirteen-Eighty, Inc. 


(b) Opposition to KCII's Petition to Intervene, filed August 19, 
1965, by Victory Broadcasting Company, Inc. 


(c) Opposition to KCII's Petition to Intervene, filed August 30, 
. 1965, by Thirteen-Eighty Radio Corporation. 


The above Petition to Intervene is granted. 


Letter opposing interim authorization, filed July 19, 1965, by 
KUDL Company. 


Letter from Prairie Radio Corporation (WPRC) of August 2, 1965, 
objecting to interim authorization. 


Opposition: Letter of August 12, 1965, from St. Louis Broad- 
casting Company opposing August 2 letter of Prairie. 


Objections of existing stations to an interim authoriza- 
tion are noted. 
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Letter purporting to amend application of Clermont Broadcasting 
Company, filed July 12, 1965. 

The above amendment is granted. 


Objections filed July 20, 1965, by Pike-Mo Broadcasting Company 
to Receipt in Evidence of Exhibit of Thirteen-Eighty Radio See Se= 
ration. 


Comments filed July 20, 1965, with respect to Thirteen-Eighty 
Radio Corporation Exhibit I, filed by Beloit Broadcasters, | Inc. 


The above objections go to the weight rather than the ad- 
missibility of the subject exhibit and are denied. 


Request for Findings and Conclusions, filed August 23, 1965, by 
Clermont Broadcasting Company. 


Granted to the extent reflected herein for the reasons: 
stated in the Decision and denied in all other respects. 


Request that Application be Dismissed, filed July 9, 1965, a 
Radio Thirteen-Eighty, Inc. 


(a) Opposition to Request, filed July 22, 1965, by meee 
Eighty Radio Corporation. 


(b) Reply to Opposition to Request, filed August 3, 1965, by 
Radio Thirteen-Eighty, Inc. 


The above Request is dismissed as moot. 


Petition to Deny, filed June 30, 1965, by Beloit Broadcasters, Inc. 
Petition to Deny, filed August 6, 1965, by WKJG, Inc. 
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Petition to Deny, filed August 9, 1965, by Washington Home and 
Farm Radio, Inc. (KCI). 


(a) Opposition filed July 13, 1965, by Victory Broadcasting 
Company, Inc. to Petition to Deny [of Beloit]. 
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Opposition filed August 16, 1965, by Great River Broadcast- 
ing, Inc., to Petitions to Deny [of WKJG, KCI and Beloit]. 


Opposition filed August 19, 1965, by Radio Thirteen-Eighty, 
Inc., to Petitions to Deny [of WKJG and KCI]. 


Opposition filed August 19, 1965, by Victory Broadcasting 
Company, Inc., to Petition to Deny [of KC]. 


Opposition filed August 19, 1965, by Victory Broadcasting 
Company, Inc. to Petition to Deny [of WKJG]. 


Opposition filed August 30, 1965, by Thirteen-Eighty Radio 
Corporation to Petitions to Deny [of KCII and WKJ G]. 


The petitions to deny are granted in substance for 
the reasons stated in this Decision. 
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DISSENTING STATEMENT OF BOARD MEMBER 
SYLVIA D. KESSLER 

For the reasons set forth in my "Statement of the Case" annexed 
hereto as Attachment A, I would deny the St. Louis 5 kw interim appli- 
cations without prejudice to these applicants filing appropriate amend- 
ments to their respective applications establishing their basic qualifica- 
tions in accordance with the requirements of the courts and the Commis- 
sion set forth at paragraphs 1, 5, 16-19, 23-26 of my statement, accom- 
panied by briefs relating to the Section 316 questions discussed at foot- 
note 8 and paragraphs 33-34 of my statement. I would require the appli- 
cants' amendments to be filed within 15 days from the release date of 
the Board's decision, and the accompanying briefs to be filed on the same 
date. Likewise, I would require the Commission's Broadcast Bureau, 
and the opponents of a 5 kw St. Louis interim authorization to file simi- 
lar briefs addressed to the same questions, on the same date. 

Since KWK is required to cease operation on September 30, 1965, 


unless further extensions are granted, I would recommend to the Com- 


mission that (a) a further extension be granted for a period of thirty (30) 
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days to and including October 30, 1965, and (b) the usual 30- -day time 
period be accelerated for the filing of petitions for reconsideration of 
the Board's decision and petitions for review. In my view, the usual 
thirty-day period provided for the filing of such petitions need not apply 
here because these are applications for an interim authorization, under 
circumstances where the present licensee has been disqualified, and is 
required to go off the air. If the usual time periods are allowed for 
these procedural steps (including those for filing oppositions, and re- 
plies), many additional months would be required to terminate this pro- 
ceeding. Accordingly, it is my position that if the parties desire to pur- 
sue these procedural steps that all such petitions should be filed within 
15 days from the release date of the Board's decision, and all oppositions 
should be filed five days thereafter. | 

I believe that in the instant case and based upon the unusual scope 
and nature of the delegations to the Board set forth in the Commission’ 8 
Designation Order, the Board is cloaked with ample authority, at the 
least, to make recommendations which look toward the maintenance of 
orderly, fair, and expeditious procedures for the resolution of this case. 
For this reason, I have made these recommendations. Cf. Sara Rado, 
Inc., 3 RR 2d 882 (1964). 


In addition to these remarks concerning my differences with the 


majority of the Panel, it is my view that the majority decision is cast 
in generalities which do not meet, let alone resolve, either the varying 
positions of the parties, or the intricate issues of this case. Again, un- 
der the circumstances of this case where the Commission has delegated 
unusual and broad authority to the Board, I believe that the majority's 
decision should, at the least, accord full treatment. | 

In the event that the parties and the Commission desire to have 
whatever benefit may be derived from a document which I believe en- 
compasses these necessary explorations, my "Statement of the Case" 
is attached hereto. 
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ATTACHMENT A 
STATEMENT OF THE CASE 
By Board Member Sylvia D. Kessler, dissenting from the Decision of 

the Majority: 

1. As shown by the above-entitled caption, wf there are seven ap- 
plications in this proceeding which request interim use of the 1380 ke or 
1390 kc frequency. These applications were filed in response to the Com- 
mission's Public Notice FCC 65-260, dated April 1, 1965, entitled "Pro- 
cedure for Considering Applications for Frequency To Be Vacated by 
Station KWK, St. Louis, Missouri (hereinafter referred to as the "Com- 
mission's Public Notice"), which, in pertinent part, provides as follows: 

(a) By Paragraph 1 thereof, for the filing and acceptance of new 

applications, and waiver of "the Note to Section 1.571 of the 


Commission's Rules for applications proposing essentially 
the same facilities as Station KWK, and for any other propos- 


als which do not involve increased overlap of contours as com- 
ed with the KWK facilities." (Emphasis supplied). 


By Paragraph 4 thereof, for the consideration of "joint appli- 
cations (by applicants for permanent authority) or individual 

applications (by parties not seeking permanent authority) for 

interim authority to operate Station KWK's facilities.” 


2. Of the seven applications seeking an interim 2/ authorization, 


six seek the use of the 1380 kc frequency at St. Louis (the same frequency 
as used by KWK), and one seeks the use of 1390 kc at Louisiana, Missouri. 


Of these seven interim applicants, each is an applicant for 


iy nt in this proceeding, the St. Louis 


=/ Subsequent to the oral argume: 
applicants (other than Clermont) requested the Board to defer its action 
pending the filing of documents relating to a new proposal for an interim 
authorization. By letter dated August 13, 1965, these same applicants, 
in effect, withdrew their prior request, advising the Board to act upon 
the applications based upon the present record of this proceeding. (For 
further details, see FN. 11, infra.) 
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2/ ; Fhe - 
— The following are the applications for permanent operations on the 
facilities of Station KWK, St. Louis, Missouri: 
Location Applicant 
Louisiana, Missouri Pike-Mo Broadcasting Co. 
St. Louis, uy Great River Broadcasting, Inc. 
Wes aa He Missouri Broadcasting, Inc. 


(continued on following page) 
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regular use, with the exception of Radio Thirteen-Eighty, Inc. (a joint 
applicant for interim use only), and each proposes the identical KWK 
facility (1380 kc, 5 kw, DA-N, Unlimited Time) except (a) the Louisiana 
applicant, (b) Victory which proposes to operate DA-2 at St. Louis, and 
(c) Clermont which would operate with a power of 1 kw day and 500 watts 
at night at St. Louis. 

3. These seven applications for interim authority were accepted 
for filing and designated for oral argument before the Review Board by 
the Commission's Memorandum Opinion and Order, FCC 65-612, re- 
leased July 8, 1965, on the following issues: 

(1) To determine whether interim operation either on 1380 kilo- 
cycles at St. Louis, Missouri; or on 1390 kilocycles at Lou- 
isiana, Missouri (pending the Commission's final determina- 
tion with respect to the pending applications for permanent 
authority) would serve the public interest, convenience, and 
necessity. 

If the foregoing issue is decided affirmatively, to determine 
which, if any, of the above-captioned proposals, as existing 

or amended, for interim operation should be granted, and to 
determine the terms and conditions of the interim operation. 


In its Order, the Commission also, among other matters, authorized the 
Board (a) to make the required finding of basic qualifications of the 
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</ (continued from preceding page) 


Location Applicant 

St. Louis, Missouri Victory Broadcasting Company,Inc. 

es ee Archway Broadcasting Corporation 
Bi-State Radio, Inc. 
Clermont Broadcasting Company 
Gateway Broadcasting Company 
Prudential Broadcasting Company 
St. Louis Broadcasting Company 
Six-Eighty-Eight Broadcasting 

Company 

Home State Broadcasting Corp. 
KWK Broadcasting Corporation 


The Louisiana applicant specifies 1390 kc; all the St. Louis applicants 
specify 1380 kc. There is also a pending application of Station WBEL in 
South Beloit, Illinois, which seeks improved facilities on this frequency. 
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entity which shall be granted interim authority, and (b) to approve or 
recommend an equitable formula for joint operation; or consider the 
merits of a formula for joint operation agreed to by the parties. Beloit 
Broadcasters, Inc., licensee of standard broadcast Station WBEL, South 
Beloit, Illinois (1380 kc, 5 kw, DA-N, U, Class Ill) was made a party to 


the proceeding. / 


4. The oral argument was held before a panel of the Review 
Board on July 15, 1965. The opponents of the interim St. Louis propos- 
als (which would utilize the same frequency, power, hours of operation 
and directional antenna as were used by KWK, but not necessarily the 
same site), are: (a) Pike-Mo Broadcasting Co., the applicant for in- 
terim and regular authorization on 1390 kc, 500 w. Day, at Louisiana, 
Missouri; (b) Clermont (the St. Louis applicant proposing the low- 
powered interim operation); and (c) the intervenors who have already 
been described at Footnote 3. Each of the interim applicants, individu- 
ally or collectively as a group, participated in the oral argument, as 
did intervenor WBEL, South Beloit, Hlinois, and WMBG, Richmond, Vir- 
ginia. Pike-Mo's application for Louisiana is opposed (a) by all of the 
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St. Louis applicants, except Clermont, and (b) Station KJPW, Waynes- 
ville, Missouri. Station KJPW also participated in the oral argument. 
5. Based on my consideration of the record herein, the various 
pleadings and briefs filed in support of or in opposition to the interim 
proposals, Iam constrained to conclude that none of these proposals 
would insulate the subsequent proceeding on the applications for regu- 
lar authorizations from the type of "prejudice" interdicted by the Court 


in its decision in Community Broadcasting Co., Inc. v. FCC, 4/ 107 U.S. 
App. D.C. 95, 274 F.2d 753, 19 RR 2047 (1960). 


— WBEL is an applicant for authority to improve its co-channel fa- 
cilities. Havens and Martin, Inc., licensee of Station WMBG, Richmond, 
Virginia, and South Central Broadcasters, Inc., licensee of Station KJPW, 
Waynesville, Missouri, were also allowed to participate in this proceed- 
ing. All three stations oppose various interim proposals based on alle- 
gations of interference. : 

=) In Community, supra, the Court, among other matters, stated: 
“The problem of temporary authorizations gained significance after the 
ruling in Ashbacker Radio Corp. v. Federal Communications Comm'n. 
326 U.S. 327 (1945). The Supreme Court there held that where two mu- 
tually exclusive applications are made for the same frequency, the Com- 
mission cannot grant one application for regular operations pending the 
holding of a comparative hearing since the subsequent hearing would 
then be 'an empty thing’. Id. at 330... The grant of temporary author- 
ity to one of several competing applicants before there has been any 
hearing is pregnant with danger to truly comparative consideration. The 
temporary grantee must take all the steps and make substantially all of 
the investment he would make if 

(continued on following page) 
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I have, therefore, further concluded, based upon the present state of the 


record with respect to these interim proposals, that the public interest 
would not be served by grants of temporary authorizations for interim 
operation either on 1380 ke at St. Louis, Missouri, or on 1390 ke at Lou- 
isiana, Missouri (pending the Commission's final determination with 
respect to the pending applications for permanent authority). 
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6. Prior to discussing the proposals of the applicants, their re- 
spective positions, and my reasons for concluding that none of these pro- 
posals would insulate from "prejudice" the subsequent proceeding on the 
applications for regular authorizations, I believe that in order to place 
the position of the applicants in proper perspective, it is necessary, first, 
to detail all antecedent background facts relating to the Commission's 
waiver of the Note to Section 1.571 of the Commission's Rules (Para. 
1(a)), and secondly, to detail the history of KWK's use of the 1380 kc fre- 
quency in St. Louis, as well as relevant facts concerning the city of St. 
Louis. 

7. These are the antecedent background facts relating to the 
Commission's waiver of the Note to Section 1.571 of the Commission's 
Rules (Para. 1(a)): 


47 : : 
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granted a construction permit for regular operations ... In the 2-1/2 
years, or more, before the comparative hearing can be completed, in- 
tervenor will accumulate the great advantage of demonstrated past per- 
formance as against the promised future performance of the competing 
applicant ... Undoubtedly, the public interest may in some circum- 
stances overbalance the possible disadvantages which flow from tempo- 
rary operations, as for example, where a community has no existing 
service or stands to lose its only service ... The Commission realis- 
tically concedes that/if the grant is ultimately made to appellant rather 
than to intervenor, 2-1/2 or 3 years hence, the latter's market to dis- 
pose of its large ‘temporary’ investment in a going television station 
is ‘one man’, i.e., the successful applicant. In that eventuality the los- 
ing party faces the problem of salvaging whatever he can on a distress 
market. To argue, as appellant does, that this may weigh in the balance 
of an otherwise close question is not a challenge to the good faith or in- 
tegrity of the triers; it is recognition that they are mortal men.. 
Where a substantial number of people would be deprived of all service 
for a long period there could well be an overriding public interest which 
could be served only by the "extraordinary procedure’ of a temporary 
grant pending a comparative hearing. But the spirit of the Ashbacker 
doctrine requires that to justify the granting of temporary authority for 
so long as 2-1/2 to 3 years, the public interest must be clear." Empha- 
sis supplied). 
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KWK Radio, Inc., which had been the licensee of this frequency, 
was held to be disqualified by a Commission Decision released 
May 29, 1963 (34 FCC 1039, 25 RR 577) anda Memorandum 
Opinion and Order released November 1, 1963 (35 FCC 561, 1 
RR 2d 457), affirmed, KWK Radio, Inc. v. FCC, 337 F.2d 540 
(1964), 2 RR 2d 2071, Certiorari denied, KWK Radio, Inc. v. 
FCC, 380 U.S. 910 (1965). 


Since KWK's disqualification as a licensee in 1963, the station 
continued operation under a series of stays and extensions 
pending (i) judicial review of the Commission's decision which 
was not finally determined until the denial of cert. in 1965, 


and (ii) consideration now of the above-captioned applications 


for interim use of the frequency, 5/ which were filed jin re- 


sponse to the Commission's Public Notice of April 1, 1965. 


The Note to Section 1.571 of the Commission's Rules reads, 
as follows: "No application tendered for filing after July 13, 
1964, will be accepted for filing unless it complies fully with 
the provisions of new Section 73.24(b) and new Section 73.37 
of this chapter, contained in the Commission's report and or- 
der, FCC 64-609 in Docket No. 15084, adopted July 1, 1964 
...'. (Emphasis supplied). 


The Commission's report (FCC 64-609), adopted July 1, 1964, 
relates to the amendment of Part 73 of the Commission's 
Rules concerning, among other matters, the Commission's 
new and more stringent rules governing AM station assign- 
ments on a "go-no-go" prohibited overlap system. This re- 
port makes clear that (i) the new rules became effective Au- 
gust 13, 1964; (ii) the new rules inaugurated a "'go-no-go" 
prohibited overlap system to control future grants of new AM 
facilities with certain exceptions; (iii) the filing of new 
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applications which do not comply with the new rules is barred; 
(iv) the new rules are not applicable to then pending applica - 
tions; and (v) then pending applications will be decided under 
the old AM station assignment standards. 


/ : 
5 Under the last extension, KWK must cease operation at 3:00 a.m., 
local time, September 30, 1965. 
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8. These are the relevant facts concerning (a) the history of 
KWK's use of the 1380 kc frequency in St. Louis; and (b) the city of St. 
“ Louis: Station KWK has been in operation in St. Louis since 1927. In 
March of 1941, pursuant to a NARBA reallocation, KWK was assigned 
to the 1380 ke frequency with a power of 5 kw day, and 1 kw night. Since 
May 1, 1948, KWK has been operating with a power of 5 kw day and night. 
Operating at that power, KWK causes interference to four standard broad- 
cast stations located in various states during the day; and to 17 stations 
located in various states, and one station located in Canada, at night. 
KWK serves, interference-free, approximately 2,352,000 persons in an 
area of approximately 12,800 square miles during the day; and approxi- 
mately 1,757,400 persons in an area of approximately 1,600 square miles 
at night. Although it was once a profitable operation, KWK has been op- 
erating at a loss since 1961. St. Louis has a population of 750,026 per- 
sons, and its Urbanized Area has a population of 1,667,693 persons. In 
addition to KWK, the city of St. Louis is assigned seven standard broad- 
cast stations, six FM stations, and six TV broadcast stations. 

9. The seven interim proposals before us, and the respective 
positions of the parties with respect to these interim proposals, in es- 
sential part, are as follows: Pike-Mo which is also an applicant for a 
regular authorization, seeks interim operating authority at Louisiana, 
Missouri (1390 kc, 500 w Day, Class III). Louisiana, Missouri with a 
population of 4,268 persons (1960 U. S. Census) is located approximately 
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72 miles northwest of St. Louis. It is the largest comtnenik in Pike 
County, Missouri, which has a population of 16,706 persons. There are 
no Am, FM, or TV stations located in Louisiana or in Pike County; this 
area, however, does receive AM radio service from out-of- town sta- 
tions. 6/ Operating as proposed Pike-Mo's proposal involves 0. 5 mv/m 
overlap with each of the St. Louis proposals, except Clermont's which 
would operate with a power of 1 kw during the day and 500 watts at night. 
Estimated costs of construction are $42,479. Revenues and expenses 
for the first year of operation are both estimated at $50,000. Pike-Mo 
objects to a grant of any interim authorization for the former 5 kw KWK 
facilities, without an evidentiary hearing, but consents to an interim au- 
thorization for low-power facilities such as those requested by Clermont. 
As previously indicated, Station KJ PW, Waynesville, Missouri, opposes 
a grant without hearing of Pike-Mo's application on alleged grounds, 
among others, of interference. All of the St. Louis applicants, with the 
exception of Clermont, also oppose a grant of Pike-Mo's proposal. 

10. The remaining six applications are St. Louis proposals. 
Without qualification and with minor variations only, it is the position 
of most of the St. Louis applicants (other than Clermont) that | 


Louisiana, Missouri, receives primary AM radio service i mv/m) 
learn out-of-town stations KMOX, St. Louis, KHMO, Hannibal, eae - 
and WTAD, Quincy, Illinois. 
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the Commission's Public Notice (Para. 1), and more specifically the 
Commission's waiver of the Note to Section 1.571 constitutes, in effect, 
an a priori declaratory ruling and determination that (a) the KWK facili- 
ties are to be "replaced", and that to the extent KWK now causes inter - 
ference to existing stations (Para. 8), these existing stations have no 
Section 316 (KOA) rights. They assert that when the Commission i in 
1927, granted the application for construction permit of KWK, the Com- 
mission by this grant made a "basic 1380 allocation to St. Louis”, even 
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though (a) KWK operated on a different frequency for the period 1927-41; 
(b) KWK was not authorized to use 1380 ke with 5 kw power day and 1 kw 
power at night until 1941; and (c) KWK was not authorized to use its pres- 
ent 5 kw facilities until 1948. In short and in counsel's own words, this 
is their position: 

I do not believe when the Commission issued this notice 
and invited the filing of all these applications at the great ex- 
pense that was involved, that they intended technical, proce- 
dural 316 KOA rights to defeat that objective. If they did, if 
they were invited to file these applications on the theory that 
we were not going to have a hearing here [the oral argument], 
and get these things resolved, then as one of my learned col- 
leagues back here has said, we have been led down the prim- 
rose path.” (R. 133-4) (Emphasis supplied). 

11. Thirteen-Eighty Radio Corporation (TERC) is the successor 
of KWK Radio, Inc. (the disqualified licensee). The principals of this 
interim applicant are the same as the principals of KWK Broadcasting 
Corporation, an applicant for permanent authority to operate on 1380 kc 
at St. Louis. TERC proposes to continue to lease the physical equip- 
ment and site of KWK which is owned by Missouri Engineering Corpora- 


tion. Over 50 percent of the stock of Missouri Engineering Corporation 


is owned by Consolidated Enterprizes, Inc. Arthur M. Wirtz, the Presi- 
dent and principal stockholder of TERC, is also the President and a Di- 
rector of Consolidated Enterprizes, Inc. The rental price for the site 
and equipment is $7,500 per month, or $90,000 per year which is the 
same amount now paid by KWK. Although TERC has invited all other 
applicants to participate in its interim proposal, none has joined it be- 
cause for the most part they consider this rental figure excessive. For 
this reason, all of the St. Louis applicants oppose a grant of TERC's 
application because they are unwilling to accept TERC’s rental figure 
relating to a joint operation, and without them they assert, in effect, 
that a grant would constitute a singling out of one of the applicants for 
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regular authority, with its resulting prejudicial effects, contrary to the 


principles enunciated by the Court in Community, supra. Intervenors 
WMBG and WBEL oppose a grant because of alleged interference. As 
indicated above, Pike-Mo also opposes a grant. Clermont also opposes a 
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grant for reasons which are more specifically set forth in Paragraph 15, 
infra. If awarded an interim authorization, TERC proposes to ESS 
all profits to a charitable purpose. 

12. Radio Thirteen-Eighty, Inc. (RTEI) isa corporation composed 
of seven other corporations which are applicants for regular operation in 
St. Louis. In this connection, it is of significance to note that RTEI is the 
only applicant for interim authority which is not an applicant for regular 
authority. All other applicants have been invited to join this group. The 
present seven participating corporations are: Archway Broadcasting 
Corporation; Bi-State Radio, Inc.; Gateway Broadcasting Company; Home 
State Broadcasting Corp.; Prudential Broadcasting Company; Six-Eighty- 
Eight Broadcasting Company; and St. Louis Broadcasting Company. This 
applicant proposes to construct facilities at a site which "virtually ad- 
joins” the existing KWK site at a cost of $120,000, and its proposed cov- 
erage would be almost identical to that of the existing KWK operation. 
The same objections to a grant of this application, as with respect to 
other St. Louis applications, are made by the intervenors WMBG and 
WBEL, Pike-Mo and Clermont (Para. 11). TERC and Missouri oppose 
a grant primarily because of the "investment" required for construction 
of a new facility at a new site. 

13. Missouri Broadcasting, Inc. is also an applicant for a regu- 
lar authorization; it specifies a site about one-half mile south of the 
present KWK site but otherwise its proposed facilities are substantially 
Similar to those of KWK. Cost of construction is estimated at $824,197. 
Missouri would be willing to participate in an interim operation, utiliz- 
ing the existing facilities of Radio Station KWK on a pro rata basis with 
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all other applicants, with the monthly rental to be determined on the basis 
of an impartial appraisal by designated and competent persons, or by this 
Review Board pursuant to its equity powers prescribed by the Commission 
(Para. 3). However, with respect to the investments required for any ma- 
jor construction, it is this applicant's view, without qualification, that 
"once you are in major construction, you are prejudicing this proceeding 
and the Ashbacker rights of all of the parties, as viewed by the Court in 
Community..." (R. 35). 

14. Victory Broadcasting Company, inc. 2/ is also an applicant for 
a regular authorization; it proposes to use a different site than 


4 On July 19, 1965, Victory filed a letter indicating that the site speci- 
fied in its amended application was no longer available, but that it had ob- 
tained an option on another suitable site. On August 6, 1965, Victory filed 
another letter indicating that it would not at this time file an amendment 
to its application to specify the new site since it had joined in the proposal 
for the KWK site. See Footnote 11, infra. 
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the KWK site, and offers to make its alternate site available for joint in- 
terim operation on a fair and equitable basis. Cost of construction is 
estimated at $98,300. So far as interim operation is concerned, Victory 
states that it “continues to be willing to cooperate with other applicants 
in any fashion which may be necessary or desirable in order to bring 
about continued service to the public on 1380 ke in St. Louis, after the 
date when KWK leaves the air.” 


15. Clermont Broadcasting Company, Inc., which is also an appli- 


cant for a regular authorization, proposes for its interim operation to 
use the 500 foot tower of Station KCFM (FM) with a power of one kilowatt 
during the day and 500 watts at night. Its investment would approximate 
$24,895. As indicated at Paragraph 9 above, Clermont and Pike-Mo, in 
effect, consent to mutual grants of their respective applications. Cler- 
mont believes that its proposed interim facilities would provide adequate 
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service for the St. Louis community, and would avoid the overlap or in- 
terference to co-channel and adjacent channel existing stations set forth 
above in Paragraph 8. In short, it is Clermont's position that “the appli- 
cations of the several applicants for authority to operate facilities sub- 
stantially the same as the present KWK authority (5 kw non-directional 
day and 5 kw directional night) offend the Commission overlap prohibi- 
tion rule to such substantial degree as to preclude interpretation or con- 
struction or the exercise of discretion in avoidance of it." Although 
Clermont has invited all other applicants to join its proposal, none has 
done so, because it is their view as stated above (Para. 10) that the Com- 
mission's Public Notice of April 1, 1965, allegedly establishes that ex- 
isting co-channel and adjacent channel stations now receiving interfer - 
ence from KWK "have no Section 316 rights." For this reason, a grant 
of the Clermont interim application is opposed by the other St. Louis 


applicants. In addition, they further assert that this proposal would not 


comport with coverage requirements, etc. 

16. The principles on which the basic qualifications of the appli- 
cants for interim authorizations must be determined are laid down by 
the decisions of the courts in Ashbacker and Community, supra (FN. 4), 
and FCC v. Pottsville Broadcasting Co., 309 U.S. 134, as well as by the 
Commission's recent 1964 decision in Oak Knoll Broadcasting Corpora- 
tion (with three Commissioners dissenting), FCC 64-665, 2 RR 2d 101. 
In my view, these four decisions call for the avoidance of interim author - 
izations and their possible prejudicial effects upon a subsequent Section 
307(b) and comparative hearing unless: ! 

(a) there is a clear and extraordinary showing of public need for 
an interim operation which would outweigh the inherent ad- 
verse detriments which result from (i) "substantial invest- 
ments" by an interim grantee; or (ii) the singling out as an 
interim grantee of one of the many applicants for regular use; 


or 
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(b) the interim applicants meet basic qualification tests designed 
to insulate! the subsequent proceeding from these detriments or 
prejudicial effects, in instances where there are public benefits 
to be derived from an interim operation but the public need can- 
not reasonably be deemed to be clear and extraordinary. 

In view of the principles enunciated by these decisions, I further believe 
that the Commission's own Public Notice (Para. 1) fixed limitations and 
restrictions upon its' consideration of interim applications and circum- 
scribed one of the two basic qualifications for an interim applicant, viz. 
that the interim entity shall be a joint venture by applicants for perma- 
nent authority, or the interim entity shall not be a party seeking regular 
authority in the subsequent proceeding. I also believe that it is equally 
clear that these decisions circumscribed the other basic qualification 
test for an interim applicant, namely, that there shall be no substantial 
investment in the interim operation. Thus, as I see it, these are basic 
qualifications for an interim applicant, absent a clear and extraordinary 
showing of public need for an interim operation. 

17. Therefore, the primary questions are whether (a) there is a 
clear and extraordinary showing of public need for an interim operation 
either at Louisiana or at St. Louis; (b) if not, what are the public inter- 
est benefits, if any, to be derived by an interim authorization either in 
Louisiana or in St. Louis, and what are the public detriments; and (c) 


under the circumstances, whether any of the applicants here qualify to 


receive a grant of an interim authorization. Each of these questions 
will be discussed in the order stated. 

18. As shown by Paragraphs 8 and 9 above, neither St. Louis nor 
Louisiana, is without radio service. Indeed, there are seven AM sta- 
tions, in addition to KWK, in St. Louis. Although Louisiana has no radio 
station, it nevertheless does receive radio service from out-of-town 
stations. I therefore conclude that the need for an interim operation 
either in St. Louis or in Louisiana, is not so compelling or extraordi- 


nary as to override the possible prejudicial effect on the subsequent 
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Section 307(b) and comparative proceeding of (a) singling out an individu- 


al interim applicant which is also an applicant for regular use, or (b) 
substantial investments by an interim grantee. I further conclude that 
although there is no clear or extraordinary public need, there isa pub- 
lic benefit to be derived from a St. Louis 5 kw interim authorization, 
solely from the standpoint that silencing of the use of the frequency for 
the 2 1/2 to 3 years required for the subsequent proceeding, cannot be 
deemed to be in the public interest, absent public detriments which out- 
weigh this benefit. It is my view that maintenance of the status quo of 
channel assignments pending the determination of the subsequent Section 
307 (b) | 
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and comparative proceeding, will afford the Commission a better means 
of implementing the purposes of the Communications Act. Based upon a 
full evidentiary hearing record, the Commission will then be in a position 
to make an informed judgment on the question of whether the frequency 
should remain in the community in which it has been used, operating at 
the same power, terms, and conditions, etc., as the former KWK facili- 
ties, or whether the station assignments on the channel should be modi- 
fied based upon a weighing and balancing of the comparative needs of the 
various competing communities, as well as a weighing and balancing of 
the interference conditions, considering the comparative needs of the 
gains and losses of populations caused by interference, in accordance 
with the requirements of the Commission's old station assignment rules 
governing the allocation of frequencies. (See, Oak Knoll, supra.) 

19. In short, I believe that during the period required fora de- 
termination of the subsequent Section 307(b) allocation and comparative 
proceeding, a 5 kw St. Louis interim authorization, in accordance with 
Section 303(g) of the Communications Act, would provide for a more ef- 
fective use of radio in the public interest, than does a silencing of its 
use and a fortiori constitutes a public benefit which, however, must be 
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8/ 


weighed and balanced against all public interest detriments— which may 
reasonably result from a grant of an interim authorization. 

20. There is, likewise, a public benefit to be derived from an in- 
terim authorization at Louisiana which has no radio station located there. 
However, there is a concomitant public detriment which, in my view, out- 
weighs this benefit. The Louisiana interim proposal cannot be considered, 


standing alone, for there can be no doubt that this proposal, 


8 In this connection, it is again noted that several existing stations, 
now receiving interference from KWK, oppose a grant of a St. Louis in- 
terim authorization on grounds of alleged violation of their Section 316 
(KOA) rights. I, however, further note that at the time of the renewal of 
licenses of these stations, this interference was in existence. I also note 
that the maintenance of a 5 kw St. Louis interim authorization will cause 
no new interference to these stations, but instead would be limited to pre- 
existing interference. Although I have considered the claims of these 
stations grounded upon alleged public injury or detriments if an interim 
authorization is allowed, I have not resolved their contentions. As shown 
by Paragraphs 23-26, infra, the St. Louis 5 kw interim applications must, 
in any event, be denied on other separate and unrelated grounds. For this 
reason, the Section 316 question need not be resolved now. Moreover, as 
set forth in Paragraphs 33-34, infra, the positions of the applicants, as 
well as the opponents, on the Section 316 question have not been developed 
by them, and in my view their respective positions require further explo- 
ration in order to resolve this issue. 
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the Clermont interim low-powered St. Louis proposal, and the proposal 
of WBEL, South Beloit for a regular authorization to improve its night- 
time coverage, look toward a breakdown of the use of this 5 kw channel 
allocation and grants of their respective regular applications. Thus, a 
reallocation of this channel assignment involves not only the ultimate 
Section 307(b) issue relative to the comparative needs of these areas 
and populations for additional radio service, as compared with those to 
be served by a 5 kw St. Louis operation, and the comparative efficient 
utilization of this frequency, it also involves other basic issues of fact, 


such as those relating (a) to the areas and populations proposed to be 
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served by the Louisiana, Clermont, and South Beloit proposals, (b) to the 
coverage requirements of the Commission's Rules, and whether these 
proposals comport with these requirements; and (c) to the extent of in- 
terference received and caused by these proposals, etc. In this connec- 
tion, it is to be noted that KJPW, Waynesville, Missouri, claims that the 
Louisiana proposal would cause objectionable interference to it, 

21. The oral argument record of this proceeding is barren of evi- 
dence relating to the "basic issues of fact" set forth above withirespect 
to the Louisiana-Clermont interim proposals, let alone the evidence re- 
quired for resolution of the ultimate Section 307(b) issue. Thus, in my 
view, the Louisiana-Clermont proposals present a different situation 
than that relating to maintenance of the status quo of an existing channel 
assignment (where interference and coverage conditions are pre-exist- 
ing ones) pending the subsequent allocation proceeding where these pre- 
existing conditions will be re-examined and re-evaluated based upon a 
full evidentiary hearing record, in light of the various competing claims. 
Simply stated, it is my view that the requirement of an evidentiary hear- 
ing is fatal to the Louisiana-Clermont proposals, even assuming that 
these applicants met the basic qualification tests set forth at Paragraph 
16, supra, which they do not. In short, they are barred from further 


consideration insofar as an interim authorization is concerned. Stated 


another way, the Community, Ashbacker, and KOA cases, supra, are 
applicable to the interim Louisiana-Clermont proposals. However, for 
the reasons set forth in Paragraphs 33-34, infra, substantial questions 
remain as to whether these same fair hearing requirements are, like- 
wise, applicable to the maintenance of the status quo of an existing chan- 
nel assignment in St. Louis (where interference and coverage conditions 
are pre-existing ones), pending the subsequent allocation proceeding, as- 
Suming that the St. Louis 5 kw applicants amend their respective applica- 
tions to establish their basic qualifications. 

22. Ihave also considered the contention of the Louisiana appli- 
cant that a grant of an interim authorization in St. Louis rather than 


[220] 
52 


Louisiana would predispose or prejudice the ultimate Section 307(b) issue 
in the subsequent proceeding in favor of St. Louis. A similar argument 
was presented in the Oak Knoll case, and at Paragraphs 14-16, the Com- 
mission fully disposed of this contention. In short, I hold, in summary, 
as the Commission did there that: 


[221] 


(a) "It is to be noted that the subsequent proceeding will be a formal 

adjudicatory proceeding to determine, among other questions, 
the Section 307(b) issue of which community, if any, would best 
achieve a fair, efficient and equitable use of the frequency. 
Our decision therefore cannot be grounded upon a presumption 
concerning need for service in. . . [St. Louis] since there are 
multiple existing radio services there .. .; it must, as a mat- 
ter of law, be buttressed upon substantial evidence relating to, 
among other factors, the comparative need of the several com- 
peting communities and comparative efficiency in utilization of 
the frequency. (Para. 15, Oak Knoll.) 

(b) "Contrary to opponents’ assertions, they have no burden to over- 
come with respect to dislocation of service in . . . [St. Louis]. 
Each of the applicants for different communities, as well as 
each of the applicants for . . . [St. Louis] has the identical bur - 
den in the subsequent proceeding of establishing a greater need 
for the use of the frequency in his respective community, as 
compared with the showings with respect to other competing 
communities. With an interim authorization, this burden re- 
mains unchanged -- it is no greater or less than it would be if 
the frequency were silenced. For it is clear that we cannot, 


as a matter of law, divorce from the question of relative or 


comparative need the prior use of this frequency in... [St. 
Louis}. . .". (Para. 16, Oak Knoll.) 
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(c) "We believe that the foregoing assurance is the short answer to 


this issue. But in any event, we do not perceive the practical 
basis for the argument made. There is, we think, little prac- 
tical difference between the situation where the frequency is in 
actual use in. . . [St. Louis] (at the time of decision because of 
an interim operation), and one where the frequency has been in 
use in... [St. Louis] for a 20-year period [or more] ending 
just a few years prior to our final action on the regular grant. 
We stress again that this case must be decided upon the facts 
of record, and that this is, in the final analysis, the only way 
to assure fair consideration of the 307(b) and other considera- 
tions involved." (Footnote 13a, Oak Knoll.) 
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23. Despite the foregoing conclusions which resolve and reject the 
assertions of the opponents of a 5 kw interim authorization in St. Louis, 

I, nevertheless, conclude based upon the present record that the 5 kw St. 
_Louis applicants have not met the basic qualification tests set forth at 
Paragraph 16, and that, accordingly, these applications must be denied 

on this ground, standing alone. With the judicial caveats in mind concern- 
ing the public detriments which flow from a singling out as an interim 
grantee one of the many regular applicants and from substantial invest- 
ments in an interim operation, I conclude that these public detriments, 
without more, outweigh the benefit to be derived from a St. Louis 5 kw 
interim authorization, and require a denial of these applications. 

24. In reaching these conclusions, I have considered fully the argu- 
ment of the parties attempting to cloak the St. Louis applicants with the 
same type of qualifications as those in the Oak Knoll case, supra. I dis- 
agree; this case differs in a number of respects from Oak Knoll, although 
the central feature (like Oak Knoll) is the retention of the status quo of 
the former station operation during the pendency of the subsequent pro- 


ceeding. These are the marked differences: In Oak Knoll, the Commission 
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concluded that under the circumstances of that case, no prejudice would 
result from an interim authorization, to the subsequent comparative pro- 
ceeding. As shown above, a similar conclusion cannot be reached here. 
More specifically, in Oak Knoll, the Commission concluded, in effect, 
that two of the five applicants there met basic qualifications. o/ A simi- 
lar conclusion cannot be reached here because (a) TERC is not a joint 
applicant comprised of the other applicants, although it does meet the 

"no investment” qualification test because it would use the former KWK 
facilities; (b) TERC'cannot be deemed to be an individual applicant which 


is not an applicant for regular use because its principals are the same as 
those of KWK Broadcasting Company, an applicant for regular use; £0/ 


(c) RTEI, 


9 With respect to the remaining interim applicants who were also 
regular applicants in the subsequent proceeding, the Commission at Para- 
graph 12 of its decision in Oak Knoll stated: "... we havea serious 
question whether, in the particular circumstances of this case, a grant 
to the applicants other than Oak Knoll or Radio Eleven Ten [a non-appli- 
cant for regular use and a joint applicant] would be consistent with the 
public interest in the light of the Community case." To the extent that 
it may be argued that the Commission did not squarely resolve this ques- 
tion in Oak Knoll, the only fair implication of the limitations and restric- 
tions placed upon the qualifications of interim applicants set forth in the 
Commission's Public Notice (Para. 1b) is that this question was resolved 
by such limitations and restrictions. For it is clear that a grant of any 
interim application where the interim applicant is also applicant for regu- 
lar use, requires a singling out of one of the many applications for regu- 
lar use and thus, under Community, must be regarded as having some 
prejudicial effect on the subsequent hearing. 


10/ See Footnote 9, supra. What has been said in Footnote 9 is of equal 
force where the principals of the interim and regular applicant are the 
same, and the corporate names constitute the only difference. 
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although a joint applicant comprised of a substantial number of other ap- 
plicants, cannot meet the "no investment" basic qualification test because 


it must make a substantial investment in the construction of a new facility 
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at a new site; and (d) the remaining applicants in no way meet the two 


basic qualification tests. In this connection, I have also considered 
RTEI's argument that an investmert of $120,000 divided among seven ap- 
plicants would not constitute a substantial investment. I cannot agree. 

An investment of approximately $17,000 per applicant under circumstances 
where there is no evidence in the record upon which to predict a profitable 
operation is, in my view, a "substantial investment." 

25. In contrast in Oak Knoll, the successful applicant was not a 
regular applicant in the subsequent proceeding, and as stated at Para- 
graph 13 of the Oak Knoll decision "not even its principals will be par- 
ticipants in the subsequent proceeding."" Further, in Oak Knoll at Para- 
graph 11 of the Decision, the Commission concluded that"... the an- 
ticipated profitability of the interim venture insures that, unlike the situa- 
tion in Community, any initial investment by the interim grantee in work- 
ing capital may reasonably be expected to be returned prior to the ex- 
pected termination date of the temporary authorization."’ Thus, in Oak 
Knoll, these important facts relating to the interim operation, of neces- 
sity, insulated the subsequent proceeding from prejudicial effects. This 
is not so in the instant case, where all of the interim applicants, with the 
exception of TERC, are required to make investments in the construction 
of the interim facilities. Under the circumstances where the prior his- 
tory of KWK since 1961 reflects a loss rather than a profitable situation, 
Iam unable to conclude, as did the Commission in Oak Knoll that initial 
investments may reasonably be expected to be returned prior to the ex- 
pected termination date of the temporary authorization. In this connec- 
tion, it is of further significance that in Oak Knoll (Paras. 22-25 thereof), 
the disqualified licensee's annual financial report was placed in evidence 
to establish the profitability of an interim operation. No such evidence 
has been proffered in the instant case. Instead, now that the KWK revo- 
cation proceeding is terminated, it is claimed, without any evidentiary 
support, that an upswing and profitable operation may reasonably be an- 
ticipated in connection with the interim operation. Again, with the judicial 
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caveat in mind concerning the adverse effects and public interest detri- 
ments which flow from substantial investments in an interim operation, 
I believe these speculative and unsupported assertions concerning the 
predicted profitability of a 5 kw interim St. Louis operation fall far short 
of insulating the subsequent proceeding from the prejudicial effects inter- 
dicted by the Court. This is equally so with respect to Pike-Mo's Louisi- 
ana proposal when consideration is given to the $42,000 required invest- 
ment, and the fact that the applicant anticipates no profit whatsoever dur- 
ing the first year of operation (Para. 9 above). 

26. As indicated above, I have concluded that the St. Louis 5 kw 
applicants have not established their basic qualifications to be interim 
grantees, and public interest requires a denial of these 
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applications on this ground standing alone. I, however, would deny the 
St. Louis 5 kw interim applications without prejudice to these applicants 
filing appropriate amendments establishing their basic qualifications, as 
well as detailing their proposed program proposals. I would require 
such amendments to be filed within 15 days from the release date of the 
Board's decision, accompanied by briefs relating to the Section 316 ques- 
tions discussed at Paragraphs 33-34, infra. Because the Board does not 
now have before it any proposal which meets these basic qualification 


tests, —/ I cannot exercise the jurisdiction to establish an equitable 


formula for joint voluntary operation which was prescribed by the Com- 
mission's designation order (Para. 3), except to say that an equitable 
formula, of necessity, requires these elementary and basic aspects: 
(a) the applicant must meet basic qualifications, using the exist- 
ing KWK facilities and site; and 
(b) an agreement by the parties for a reasonable rental for the 
KWEK facilities and site; or, if possible, an appropriate equiv- 
alent thereto. 
27. The other ancillary matters raised by the Commission's Or- 
der need no further discussion here because, as indicated above, there 
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is no proposal which meets basic qualification tests. Nevertheless, it is 
my view that fairness requires that I reach and discuss, even though I do 
not decide, the Section 316 (KOA) question relating to the alleged rights 
of existing interfered-with stations, in the event that the St. Louis 5 kw 
interim applicants file amendments to their interim applications which 
comport with the basic legal and equitable principles enumerated above 
in Paragraph 26. 
28. I turn now to the position of the St. Louis applicants (other 


than Clermont) that the Commission's Public Notice and, more specifi- 
cally, the Commission's waiver of the Note to Section 1.571 constitutes, 
in effect, an a priori determination that (a) the KWK facilities are to be 
replaced, and (b) to the extent KWK now causes interference to | 


pay By letter dated August 2, 1965, eleven of the twelve St. Louis ap- 
plicants (all but Clermont Broadcasting Company) indicated that'they had 
reached an agreement with Milwaukee Broadcasting Company for the pur- 
chase of the present facilities of Station KWK for a total purchase price 
of $650,000 (of which $450,000 is to be the subject of a 5-year loan). A 
second letter dated August 13, 1965, requests that the Board act upon the 
various applications without waiting for the documents to be filed in con- 
nection with this proposal. The proposal of August 2, 1965, would not 
meet the basic qualifications test in that the long-term investment in- 
volved must still be characterized as substantial. 
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existing stations (Para. 8), these existing stations have no Section 31612/ 
(KOA) rights (Para. 10). 

29. Initially and at the outset I cannot brush aside, without com- 
ment, the statement by counsel for some of the St. Louis applicants set 
forth at Paragraph 10 hereof that "[if] . . . the Commission issued... 
the Notice and invited the filing of all these applications at the great ex- 
pense that was involved, that they [the Commission] intended technical, 
procedural 316 KOA rights to defeat that objective . . . as one of my 
learned colleagues back here has said, we have been led down the prim- 
rose path." I believe this to be an unduly constricted interpretation of 
the Commission's Public Notice. Indeed, the antecedent background 
facts and the language of the Note itself (Para. 7) disclose no support 
for this drastic position. The waiver of the Footnote does nothing more 
than (a) exempts these applications from the Commission's new and 
more stringent rules governing AM assignments on a "'go-no-go"’ pro- 
hibited overlap system; (b) declares these new rules to be inapplicable 
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to these applications; and (c) indicates that these applications will be de- 
cided under the more flexible old AM station assignment standards (See 
Para. 7(d) above). These are the only fair implications to be derived 
from the Commission's Public Notice, and it cannot be converted, as the 
St. Louis applicants (other than Clermont), have attempted to do, into a 


waiver abolishing fundamental albeit not unqualified rights of existing 


stations under the old AM station assignment cengones ed 


] 5 : 
ae Section 316, subsection (a) reads as follows: 


"Any station license or construction permit may be modified by 
the Commission either for a limited time or for the duration 
of the term thereof, if in the judgment of the Commission such 
action will promote the public interest, convenience, and neces- 
sity, or the provisions of this Act or of any treaty ratified by 
the United States will be more fully complied with. No such 
order of modification shall become final until the holder of the 
license or permit shall have been notified in writing of the pro- 
posed action and the grounds and reasons therefor, and shall 
have been given reasonable opportunity, in no event less than 
thirty days, to show cause by public hearing, if requested, why 
such order of modification should not issue: Provided, That 
where safety of life or property is involved, the Commission 
may by order provide for a shorter period of notice." 


13/ See, Federal Communications Commission v. National Broadcast- 
ing Co., (known as the KOA case), 319 U.S. 239 (1943); Ashbacker Radio 
Co. v. Federal Communications Commission, 326 U.S. 327 (1945); Fed- 
eral Communications Commission v. WJR, The Goodwill Station, Inc., 

337 U.S. 265 (1949); Woodmen of the World Life Ins. Soc. v. Federal Com- 
munications Commission, 


(continued on page {226]) 
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30. For it is undebatable based upon the decisions of the courts 
set forth in Footnote 13, that acceptance of this constricted notion of the 
parties would have the effect of likewise abolishing basic and fundamen- 
tal concepts of law governing radio communications. As stated by the 
late Mr. Justice Frankfurter, in his dissent (relating to jurisdictional 
questions only and not to the merits of the case), in United States v. 
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Storer Broadcasting Company, 76 S. Ct. 763, 776, 351 U.S. 213 (1956): 
"To the laity such matters may seem technicalities ina deroga- 
tory sense of the term. But this is only one phase of an atti- 
tude of mind that thinks ill of law which does not accord with 
private wishes .. .” | 
31. With this observation, I approach the Section 316 questions not 
in the constricted view of the parties, but rather in the spirit of strict -- 
not lax -- observance of fundamental concepts of radio law prescribed by 
the decisions of the courts set forth in Footnote 13, supra. In so doing, 
I, of necessity, emphasize that these Section 316 questions are important 
and controversial in the context of this proceeding. With respect to the 
Section 316 rights of existing interfered-with stations in the subsequent 
proceeding for regular use, I believe that the Commission's Oak Knoll 
decision fully answers this question. There, the Commission, in effect, 
held that in the subsequent allocation and comparative proceeding, the 
Commission would determine, among other matters, whether the fre- 
quency should remain in the community in which it had been used, oper- 
ating at the same power, terms, and conditions, etc., as the former fa- 
cilities, or whether the station assignments on the channel should be 
modified based upon a weighing and balancing of the comparative needs 
of the various competing communities, as well as a weighing and balanc- 
ing of the interference conditions, considering the comparative needs of 
the gains and losses of populations caused by interference, in accordance 
with the requirements of the Commission's old station assignment rules 
governing the allocation of frequencies. This holding is fully applicable 
to the subsequent 307(b) and comparative proceeding in the instant case. 
For this reason and based upon the Commission's holdings at Paras. 18, 


and 29-31 of Oak Knoll, the preservation of the rights of existing inter- 


fered-with stations in the subsequent proceeding requires no further dis- 


cussion here. 
32. Turning now to the Section 316 question in relationship to an 


interim authorization, I believe it is of significance that in Oak Knoll 
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the Commission also considered the interference conditions during the 
interim authorization period, but concluded in view of the interim appli- 
cant's willingness to correct these conditions, that the interim grant 


ES; Continued from page 18: 


70 App. D.C. 196, 105 F.2d 75, cert. denied 308 U.S. 588 ( ): Ameri- 
can Broadcasting Co., Inc. v. FCC, 89 U.S. App. D.C. 298, 191 F.2d 492, 
7 RR 2033 (1951). 
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be conditioned on the elimination of the interference in question (Para. 
18, Oak Knoll). 

33. Thus, I believe, as contended by the St. Louis applicants (other 
than Clermont) that the Oak Knoll case was different and, therefore, the 
Commission was not confronted with the same Section 316 interim author- 
ization question posed in the instant case. Here, the threshold questions 
are: (a) whether within the context of the decisions of the courts set 
forth in Footnote 13, the issuance of an interim authorization here in or- 
der to maintain the status quo of channel assignments pending the deter - 
mination of the subsequent proceeding, is a reasonable means for the 
Commission to better implement the purposes of the Communications 
Act in accordance with Sections 1, 4(j), 303(f), 303(g) and 307(b), 24/ as 
well as Section 316 2°/ ; and (b) if so (i) does this constitute a public bene- 
fit, and (ii) what public or private detriments or prejudices result (includ- 
ing those relating to fair hearing requirements) to existing stations which 
have been subjected to the same identical pre-existing interference in the 


past from the former KWK operation, by a continuance of this status quo 


situation for the 2 1/2 - 3 year period required for the subsequent 307(b) 


allocation and comparative hearing. 


14/7 : , nie : 
Le Section 1 authorizes the Commission to establish, "so far as pos- 
sible, a rapid, efficient, nation-wide . . . radio communication service.” 


147 - 
— [Cont'd from preceding page] 
Section 4(j) authorizes the Commission to "conduct its proceed- 
ings in such manner as will best conduce to the proper dispatch of busi- 
ness and to the ends of justice.” 


Section 303(f) authorizes the Commission to "make such regula- 
tions not inconsistent with law as it may deem necessary to prevent in- 
terference between stations and to carry out the provisions of this Act: 
Provided, however, that changes in the frequencies, authorized power, 
or in the times of operation of any station shall not be made without the 
consent of the station licensee unless, after a public hearing, the Com - 
mission shall determine that such changes will promote SEIS conven- 
ience or interest or will serve public necessity . 


Section 303(g) authorizes the Commission to ee encourage 
the larger and more effective use of radio in the public interest. iN 


Section 307(b), in pertinent part, provides as follows: "In consid- 
ering applications for licenses . . . when and insofar as there is demand 
for the same, the Commission shall make such distribution of licenses, 
frequencies, hours of operation, and of power among the several states 
and communities as to provide a fair, efficient, and equitable distribu- 
tion of radio service to each of the same.” 


15/ See Footnote 12, supra, for the provisions of Section 316, 
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34. In this connection, it is to be noted that the threshold ques- 
tions posed at Paragraph 33 above were stirred in oral argument; how- 
ever, these threshold questions were not developed in either the briefs 
of the parties or at the oral argument. I believe these questions must 
be met full faced in the event the St. Louis 5 kw interim applicants here 
file amendments to their applications meeting the basic qualifications 
tests set forth above. In the event that such amendments are filed, I 
believe that all of the parties to this proceeding should also file briefs 
which fully explore (but need not be limited to) these important thresh- 


old questions, as well as the subsidiary questions set forth below: 


62 


Whether the terms and conditions of the licenses of existing 

interfered-with stations which received interference from the 
former KWK operation, protect these stations to their respec- 
tive (i) interference-free contours based upon pre-existing in- 


terference conditions, or (ii) normally protected contours? 


Are the terms and conditions of the licenses of such inter - 
fered-with stations modified, as a matter of law, automati- 
cally when the interfering-station license is not renewed or 
is revoked? 


What are the rights, if any, of existing interfered-with sta- 
tions concerning such pre-existing interference conditions 
(i) at the time of the renewal of their own license; (ii) at the 


time of the renewal of the license of the interfering station? 


What are the public interest detriments, if any, to the public, 
to the existing interfered-with stations, to the Commission's 
station assignment allocation goals, to fair hearing require- 
ments, where the status quo of a channel assignment is main- 
tained by an interim operation pending the time required for 


a subsequent allocation and comparative proceeding? 


Based upon the guidelines of the Court's decision in FCC v. 


Pottsville Broadcasting, supra, weighing public benefits and 


detriments, including those relating to fair hearing require- 
ments, where is the "touchstone" of the public interest, in 


the circumstances of this case? 
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[238] 
[Rec'd-FCC-Oct. 15, 1965] 


EXCERPTS FROM 
PIKE-MO'S APPLICATION FOR REVIEW 


Donald E. Condee and Alfred L. Pezman d/b as Pike-Mo Broad- 
casting Co. (hereinafter generally referred to as Pike-Mo) respectfully 
requests the Commission to review the action of the Review Board and, 


upon such review, grant Pike-Mo's request for interim operation. * * * 
* * * 2K * 


[246] 
[Rec'd-FCC-Oct. 26, 1965] 
EXCERPTS FROM 


OPPOSITION OF BROADCAST 
BUREAU TO APPLICATION FOR REVIEW 


* * * 
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11. Certain of the applicants argue that the Board committed 


prejudicial procedural error in its failure to exercise the broad author- 
ity delegated to it by the Commission to explore all possibilities of 
achieving an equitable interim operation. Thirteen-Eighty Radio in 
particular stresses this point, emphasizing that it alone has made ar- 
rangements to utilize the existing KWK facilities under a purported 
lease arrangement, and is therefore the only proposal which would not 
require the construction of a new station. Thirteen-Eighty Radio ac- 
knowledges that the other interim applicants have refused to participate 
in the interim application proposed by it and argues, in effect, that the 
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Board failed to exercise its equitable powers in not requiring the other 
applicants to join with it in its proposed interim operation. However, 
Thirteen-Eighty Radio ignores the fact that the KWK facilities are owned 
not by itself but by another corporation. While Messrs. Wirtz and Costin 
have a controlling interest in both the interim applicant and Milwaukee 
Broadcasting Company, the owner of the KWK facilities, the lease ar- 
rangements involved "arms-length negotiations” (Tr. 63). 

12. Certainly, the Board could not exercise the equitable author - 
ity delegated to it by the Commission to arrive at a formula for interim 
operation involving the lease of the KWK facilities if the owner of such 
facilities did not voluntarily submit itself to the Board's jurisdiction. 
Bureau counsel specifically inquired of counsel for Thirteen-Eighty 
Radio whether he also represented Milwaukee 
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Broadcasting, the owner of the KWK facilities, and whether Milwaukee 
Broadcasting was submitting itself to the jurisdiction of the Board so 

that the Board could recommend an equitable formula for joint interim 
operation (Tr. 113). We were met with silence. While Thirteen-Eighty 
Radio attacks the Board for its failure to evolve an equitable formula, 

it remains silent as to whether Milwaukee Broadcasting, controlled by 

its stockholders, would agree to accept an equitable formula for a lease. 
It is clear that the major obstacle to the other St. Louis applicants agree- 
ing to a joint interim operation utilizing the KWK facilities was the terms 
of the lease and particularly the requirement that the facilities subse- 
quently be purchased (para. 16 of Thirteen-Eighty Radio Application for 
Review). One fact emerges with clarity, the impasse was not the result 
of any action of the Board. The Board was totally frustrated and rendered 


impotent to exercise its equitable powers. 


* * *x 
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[Released December 27, 1965] FCC 65-1157 
77435 
MEMORANDUM OPINION AND ORDER 


By the Commission: Commissioner Bartley dissenting and issuing a 
statement; Commissioner Loevinger dissenting 
and issuing a separate opinion in which Commis- 
sioner Wadsworth joins. 

1. The Commission has before it for consideration applications 
for review of the Review Board's decision (FCC 65R-341, released Sep- 


tember 15, 1965) in the above-captioned proceeding, together with re- 


sponsive pleadings. 2/ Six of the above-described applications request 


authority for interim operation of a standard broadcast station in St. 
Louis, Missouri, on the frequency to be vacated in that city by Station 
KWEK. | The seventh application, that of Pike-Mo Broadcasting Co. 


See the Appendix attached hereto which sets forth the various 
pena which are before the Commission. 


z/ Station KWK operates as follows: 1380 kc, 5 kw, DA-N, U, Class 
Ill. By Order (FCC 65-1055), released November 29, 1965, the Commis” 
sion authorized KWK Radio, Inc., to continue operation of Station KWK 
until the end of the broadcast day on January 31, 1966, pending disposi- 
tion of the applications for review of the Review Board's decision. 
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(Pike-Mo), specified interim operation in the community of Louisiana, 
Missouri, (about 72 miles from St. Louis) on the adjacent frequency of 
1390 kc, and proposed 500 watts of power, daytime only. One of the six 
St. Louis interim applicants (Clermont Broadcasting Company) specified 
operation on 1380 kc with 1 kw of power, daytime, and 500 watts at night. 
The remaining St. Louis applications for interim authority specify the 
same operating characteristics as Station KWK except for the application 
of Victory Broadcasting Company, Inc., which specified separate direc- 
tional antennas day and night (DA-2). Radio Thirteen-Eighty, Inc. (RTEI) 
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is the only joint interim applicant. As presently constituted, it is com- 
posed of seven applicants who are, individually, seeking permanent au- 
thority in St. Louis. 

2. After oral argument, the Review Board denied all the interim 
applications. The Board stated that an interim grant to any one appli- 
cant who was also seeking permanent authority could prejudice the final 
outcome of the comparative hearing yet to be held, and that no impera- 
tive need for an interim operation outweighed that adverse possibility. 
This finding, the Board held, ruled out further consideration of all in- 
terim applications save the joint proposal of RTEI. 3/ Community Broad- 
casting Co. v. Federal Communications Commission, 107 U.S. App. D.C. 
95, 274 F.2d 753 (1960); Oak Knoll Broadcasting Corporation, 2 Pike and 
Fischer, R.R. 2d 1011 (1964). We agree that this holding correctly re- 
flects existing law. 

3. The Board then considered the joint RTEI proposal and con- 
cluded that it, too, should be denied. Initially, the Board felt that a grant 
of the application would raise serious problems with respect to hearing 
rights of existing stations subject to interference from the interim oper- 
ation -- even if this interference was the same as that presently re- 
ceived from KWK. Moreover, the Board stated, a grant of RTEI's pro- 
posal could prejudice the outcome of the regular proceeding in two ways: 
First, the substantial investment RTEI would make to construct interim 
facilities ($120,000) could place the regular applicants participating in 
the RTEI proposal in a favorable position vis-a-vis the regular appli- 
cants not participating. Second, the investment of this sum and the con- 
tinuation of KWK's operation in St. Louis might work to the disadvantage 
of an applicant in this proceeding seeking permanent authority to use a 
frequency adjacent to that being vacated by KWK, at a location other than 
St. Louis. 


37 Although Thirteen-Eighty Radio Corporation has applied only for 
interim authority, it involves the same personnel as KWK Broadcasting 
Corporation, a permanent applicant. We affirm the Board's holding that 
the two corporations are sufficiently identical to disqualify Thirteen- 
Eighty under the rationale set forth above. 
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4. We disagree with the Board's holdings as to the RTEI proposal. 
For the reasons set forth below, we are granting RTEI's application sub- 
ject to certain conditions. 

5. A grant without an evidentiary hearing of an interim applica- 
tion proposing essentially the same operating characteristics as existing 
KWK would not illegally or improperly modify the licenses of existing 
stations in violation of Section 316 of the Communications Act. Insofar 
as the record and pleadings of this proceeding disclose, existing stations 
would be subject to no more interference from the RTEI interim propos- 
al for St. Louis than they now receive from existing KWK. The licenses 
of all such stations have been granted or renewed subject to this interfer- 
ence and a grant of interim authority would, therefore, do no more than 
maintain the status quo. A different situation would be presented if grant 
of an interim authorization would, for the first time, create interference 
to existing stations. In that situation some persons accustomed to receiv- 
ing service from the existing stations would either be deprived of such 
service or would receive substituted service from the station granted an 
interim authority, thus raising at the outset important public interest 
considerations. Here, we believe, the public interest would best be served 
by maintaining the status quo for the interim period necessary to complete 
the proceedings involving regular authority to operate on the frequency to 
be vacated by KWK, or on an adjacent frequency. 

6. We do not feel that the investment contemplated by RTEI is so 
large as to prejudice the hearing rights of any party not participating in 
the interim operation. RTEI's plans call for an expenditure of $120,000 
to construct new facilities at a site virtually adjoining the present KWK 
site. ~ At least seven parties will bear equal portions of this burden. 


Moreover, the RTEI proposal is "open-ended" in that all other perma- 


nent applicants may become parties to it if they so desire, and it is most 
probable that the number of participants in RTEI will increase following 
our grant of its application today. Under these circumstances, we do not 
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regard the investment any one party may make in the interim operation 
as significant, particularly when compared with the large costs to the 
parties of prosecuting their applications for regular operation. 

7. Maintenance of the status quo in St. Louis during the regular 
proceeding will not prejudice the chances of applicants seeking use of 
KWK's frequency elsewhere. With or without an interim operation, 


7 - an ane ; 

Ez RTEI plans to build new facilities because it has been unable to 
obtain what it regards as a satisfactory agreement for purchase or 
lease of the existing KWK facilities. If RTEI and KWK should reach 
such an agreement within 30 days of the release of this order, we will 
entertain an appropriate application for modification of the facilities 
herein granted. In evaluating any such modification application, we 
will, of course, consider the extent of the investment RTEI would be 
required to make. 
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the question before us in the regular proceeding is the same -- i.e., 
whether a broadcast frequency used for almost forty years by a station 
in St. Louis should now be used at some other location or at all. Our 
resolution of this question will not be affected by a continuation of KWK's 
long existing service for the comparatively brief additional period this 
hearing will take. Nor will our resolution of the question be affected by 
the total investment in an interim St. Louis operation by RTEI. The 
parties to RTEI have undertaken that investment voluntarily with full 
knowledge of the risk that KWK's frequency may ultimately be assigned 


elsewhere and we make this grant with explicit note of that fact. 2/ 


8. In sum, we believe that a grant of the RTEI application would 
be consistent with the Community case and the Commission's policies 
as to interim operation in these circumstances. It would not be detri- 
mental to the holding of a fair hearing, and the grant would serve the 
public interest by continuing during the interim period a broadcast serv- 
ice which has been available to the listening public for many years. 
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9. In view of the foregoing, IT IS ORDERED, This 22nd day of 
December, 1965, that the application for review filed by Radio Thirteen- 
Eighty, Inc., IS GRANTED to the extent indicated below and that all other 
applications for review described above ARE DENIED. 

IT IS FURTHER ORDERED, That the motion to substitute party in- 
tervenor, filed December 6, 1965, by Roy H. Park Broadcasting of Vir- 
ginia, Inc., IS GRANTED. 

IT IS FURTHER ORDERED, That the above-captioned application 
of Radio Thirteen-Eighty, Inc., File No. BPI-11, IS GRANTED, subject 
to the following conditions: 

(a) Within thirty days following release of this Order, any other 
applicant in the interim hearing proceeding Docket 16094, et. al. may 
become a party to Radio Thirteen-Eighty, Inc., on equal terms and con- 
ditions with all other parties to that interim grantee. 

(b) Within thirty days following release of this Order, Radio Thir- 
teen-Eighty, Inc. may apply for a modification of the authority if it should 
obtain an agreement for use of the existing physical facilities of KWK. 

(c) The terms of the agreement between parties to Radio Thirteen- 
Eighty, Inc. may not require that the winning applicant in this proceeding 
purchase the physical facilities of Radio Thirteen-Eighty, Inc. when the 
interim operation herein authorized is terminated. 


We are conditioning RTEI's grant to provide that the interim agree- 
ment may not require the winning party in this proceeding to purchase 
RTEI's facilities. 
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IT IS FURTHER ORDERED, That the interim operation herein au- 
thorized shall terminate upon grant of program test authority to the win- 
ning applicant in the forthcoming regular hearing proceeding, or upon 


final denial of all applications in that proceeding. 
[Seal] FEDERAL COMMUNICATIONS COMMISSION* 
Released: December 27, 1965 /s/ Ben F. Waple, Secretary 
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* 

See attached dissenting statement of Commissioner Bartley and Sep- 
arate Opinion of Commissioner Loevinger in which Commissioner Wads- 
worth joins. 
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DISSENTING STATEMENT OF COMMISSIONER 
ROBERT T. BARTLEY 

I dissent. 

The majority's grant of the RTEI application for "interim" opera- 
tion is contrary to the Court's holding in Community Broadcasting Co., 
Inc. v. FCC, 107 U.S. App. D.C. 95; 274 F.2d 753; 19 RR 2047, and to 
the majority's own action in Oak Knoll Broadcasting Corporation, 2RR 
2d 1011. 

In Community, supra, the Court noted that a “temporary” grant 
for two and one-half to three years so closely approximates a statutory 
three-year license period that it is an "extraordinary" procedure; and 
that in order to warrant such a procedure the question, ultimately, was 
"whether the service in question is so immediate and imperatively nec- 
essary that it must be granted at once in spite of the great financial risk 
of one party and the prejudicial effect on the other party who is not fa- 
vored." The Court recognized compelling public interest considerations 
such "as for example, where a community has no existing service or 
stands to lose its only service." 

The need for continued service on the KWK facility in St. Louis is 
not immediate or imperatively necessary. Seven standard broadcast 
stations, six FM broadcast stations, and six television stations are now 
licensed to operate in St. Louis. Such abundance of broadcast services 
negates any necessity for the "extraordinary" procedure of temporary 
operation. Moreover, the present KWK facility causes interference, day- 
time, to 4 standard broadcast stations and, nighttime, to 17 stations. The 
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public interest may well be served better by the extended coverage which 
those stations would provide with cessation of operation by KWK. 

In Oak Knoll, supra, the Commission majority gave decisive weight 
to the fact that the interim grantee was not a regular applicant, and speci- 
fied the fact as a ground for distinguishing Oak Knoll from Community. 
But, in the instant case, the Commission majority grants an application 
for interim operation by applicants for regular operation. Moreover, in 
Oak Knoll, the Commission majority conditioned the interim grant on 
elimination of KRLA's existing 2 and 25 mv/m overlap with KSDO and 
nighttime interference to KFAB. But, in the instant case, the Commis- 
sion majority grants a proposal for continued operation on the KWK fa- 


cility which involves existing interference with 4 stations daytime and 


17 nighttime. 

"Interim" operation under the circumstances here is contrary to 
previous Commission action, For example, the Commission, on Septem - 
ber 18, 1963, dismissed by unanimous vote (5-0), an application by Swan- 
nanoa Valley Broadcasting 
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Company for the revoked facilities of WBMT, Black Mountain, North 
Carolina. The applicant sought this facility so that there would be ™no 
prolonged interruption of the radio service formerly provided by WBMT." 
The applicant also stated that the only other local station in Black Moun- 
tain is primarily an educational and religious station for the region and 
that continuation of WBMT service was needed to serve local interests 
in Black Mountain. The Commission stated that it could not find "extra- 
ordinary circumstances requiring emergency operations in the public 
interest." That action was prior to Oak Knoll, which, I believe, was con- 
trary to the Court’s holding in Community Broadcasting Co. | 

The decision here of the Commission majority to determine, with- 
out facts of record, that continued use of the frequency in St. Louis better 
serves the public interest than use of the frequency in Louisiana, Missouri, 
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as proposed by Pike-Mo is, I believe, serious error and highly preju- 


dicial to Pike-Mo (Section 307(b) of the Communications Act). The Com- 
munity case involved a comparative hearing on television applications 
for the same city, and there is no inference to be drawn that the Court 
would have sanctioned any type of interim operation if it had been faced 
with a 307(b) hearing on standard broadcast applications where the thresh- 
old question is, as here, which city has the greater need for the services 
proposed. Television channels are assigned to various communities on 
the basis of rule making. Applicants for standard broadcast stations 
specify use of a frequency in whatever communities they choose. Thus, 
there is no inherent right to continued use of the standard broadcast 
frequency 1380 kc in St. Louis. To the contrary, the Commission has 
revoked the license to operate on 1380 ke in St. Louis. The frequency 

is now open to all applicants. Where its use would best serve the public 
interest must be determined on facts of record in an evidentiary hear- 
ing. The foregoing also establishes, I believe, that existing stations 
which would receive interference from this new use of the frequency 

are entitled to an evidentiary hearing under Section 316 of the Act be- 

_ fore their licenses can be so modified. 

RTEI's $120,000 investment in construction of a new station for- 
the interim operation is, I believe, highly prejudicial to the other appli- 
cants for regular operation. As the Court said in Community, supra, 
"The grant of temporary authority to one of several competing appli- 
cants before there has been any hearing is pregnant with danger to truly 
comparative consideration." 

The majority's grant here rests on the unsupported assertion that 
maintaining the status quo for the interim period would best serve the 
public interest. This falls far short, I believe, of the public interest 
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findings necessary to justify the "extraordinary" procedure of an interim 


authorization. 

It has been two and a half years since the Commission reyoked the 
KWK license (May 27, 1963) because of willful misconduct resulting in 
frauds upon the public. All legal appeals were exhausted with the U.S. 
Supreme Court's denying certiorari on March 1, 1965. Yet, to this day, 
the Commission majority has permitted the licensee to continue operat- 
ing the station. I think it is incumbent upon the Commission in the proper 
exercise of its statutory responsibilities to end this operation and to or- 
der it off the air immediately. 

I vote to deny interim operation on the frequency and st forth- 
with an evidentiary hearing on the applications for regular operation on 
this frequency. 
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SEPARATE OPINION OF COMMISSIONER LOEVINGER 
(Interim Operation in St. Louis, Missouri, - 
Docket Nos. 16094- 16100) 
I concur in the opinion of Commissioner Bartley except that I do 
not agree that revocation of the license involved here necessarily con- 
fers the right to an evidentiary hearing under section 316 upon existing 


stations claiming interference. 
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[Released: January 5, 1966] 


ERRATA 


The Memorandum Opinion and Order (FCC 65-1157 in the above- 
captioned proceeding, released December 27, 1965, IS CORRECTED to 
include the Appendix which is attached hereto. 

FEDERAL COMMUNICATIONS COMMISSION 
[Seal] /s/ Ben F. Waple 


Attachment SEE 
Released: January 5, 1966 
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APPENDIX 


Pleadings Filed with Commission in Response to Review Board Decision, 
FCC 65R-341, released September 15, 1965, in Docket Nos. 16094-16100 


(1) Application for Review, filed September 22, 1965, by Radio Thir- 
teen-Eighty, Inc. 

(2) Application for Review, filed September 28, 1965, by Great River 
Broadcasting, Inc. 


(3) Application for Review, filed September 30, 1965, by Thirteen- 
Eighty Radio Corporation. 


Motion for leave to amend application (engineering), filed October 
8, 1965, by Victory Broadcasting Company, Inc. 


Application for Review, filed October 14, 1965, by Clermont Broad- 
casting Company. 

Application for Review, filed October 14, 1965, by Victory Broad- 
casting Company, Inc. 


Application for Review, filed October 15, 1965, by Missouri Broad- 
casting, Inc. 


Application for Review, filed October 15, 1965, by Pike-Mo Broad- 
casting Co. 


Opposition of Chief, Broadcast Bureau, filed October 19, 1965, to 
motion (reference (4)) for leave to amend of Victory Broadcasting 
Company, Inc. 
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Opposition of Thirteen-Eighty Radio Corporation, filed October 21, 
1965, and as supplemented on October 22, 1965, by a supplementary 
certificate of service, to motion of Victory Broadcasting CPMDENY, 
Inc. for leave to amend. 


Amendment relating to a revised plan of financing, tendered on 
October 22, 1965, by Victory Broadcasting Company, Inc. 


Motion for leave to amend (finances), filed October 25, 1965, by 
Victory Broadcasting Company, Inc. 


Reply of Victory Broadcasting Company, Inc., filed October 28, 1965, 
to opposition to its motion for leave to amend (engineering). 


Opposition of Chief, Broadcast Bureau, filed October 26, 1965, to 
the above-described applications for review. 


Opposition of Thirteen-Eighty Radio Corporation, filed November 
1, 1965, to application for review of Pike-Mo Broadcasting Co. 
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Opposition of Beloit Broadcasters, Inc., filed November 1, 1965, 
to all applications for review except those of Pike-Mo Broadcast- 
ing Co. and Clermont Broadcasting Company. 


Opposition of Havens & Martin, Incorporated, filed November 1, 
1965, to all applications for review except that of Pike-Mo Broad- 
casting Co. 


Reply of Pike-Mo Broadcasting Co., filed November 15, 1965, to 
oppositions to its application for review. 


Reply of Radio Thirteen-Eighty, Inc., filed November 15, 1968, to 
oppositions to applications for review. 


Reply of Thirteen-Eighty Radio Corporation, filed November 15, 
1965, to oppositions. 


Reply of Clermont Broadcasting Company, filed November 12, 
1965, to opposition of Havens & Martin, Incorporated. | 


Reply of Victory Broadcasting Company, Inc., filed November 15, 
1965, to oppositions to applications for review. 


Motion to substitute party intervenor, filed December 6, 1965, by 
Roy H. Park Broadcasting of Virginia, Inc. 
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[Received June 30, 1965] 


[535] 
PETITION TO DENY 

Comes now Beloit Broadcasters, Inc., licensee of Station WBEL, 
South Beloit, Illinois, and herewith petitions to deny the above-captioned 
applications as more particularly set forth below. In support whereof, 
the following is shown: 

1. Station WBEL is presently licensed to operate on 1380 ke with 
power of 5 kilowatts, utilizing a directional antenna nighttime. It 
operates on the same frequency as Station KWK, St. Louis, Missouri, 
the license for which has been revoked and the operation of which is 
presently scheduled to terminate on July 31, 1965. Operating with co- 
channel Station KWK in 
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existence, WBEL's nighttime limit has been 28.4 sft! (which limit 
is made up entirely by KWK). Operating without KWK in existence 
WBEL's nighttime limit will be 13.3 mv/m (made up entirely by 
Station WKJG, Fort Wayne, Indiana). 

2. Incident to revokation of the KWK license, the Commission 
indicated that it would entertain applications for replacement facilities 
for that station, whether in St. Louis or otherwise. In recognition of 
the foregoing, a number of applications were filed, including that of 
Beloit Broadcasters, Inc. for change in facilities of Station WBEL. 
However, the Commission has made clear that the applications in 
question are to be treated as applications for new facilities, and hence 
must be processed under applicable Commission rules. To the extent 
that waivers of certain procedural rules may be required to entertain 
these applications, the Commission presumably 


L The allegations of fact contained in this petition, other than those 


of which official notice may be taken, are based upon the following 
affidavits: (1) Sworn engineering statement of Robert A. Jones 


[537] 
77 


contained in the application of Beloit Broadcasters, Inc., dated May 28, 
1965, for change in the facilities of Station WBEL, South Beloit, Illinois, 
previously tendered for filing with the Commission. This sworn state- 
ment is herewith incorporated by reference. For the convenience of the 
Commission, certain summary portions thereof are reproduced here- 
with as Attachment A. (2) Sworn engineering statement for Beloit 
Broadcasters, Inc., which is attached hereto as Attachment B. 

(3) Sworn engineering statement of Ralph J. Bitzer, dated June 25, 1965, 
submitted in supplement, dated June 28, 1965, to request for interim 
operating authority of Pike-Mo Broadcasting Co., Louisiana, Missouri, 
Which it is under stood is being filed this date and. which is incorporated 
herein by reference. 
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anticipates granting such waivers; nevertheless, with nese to the sub- 
stantive provisions of the Commission's rules, these are clearly appli- 
cable. | 

3. Inccnnection with various of the applications for replacement 
facilities for KWK, requests for authority to operate on an interim 
basis have been filed. Most of the applicants are specified in the cap- 
tion above. Their proposals differ somewhat, and there are some made 
in the alternative depending upon the availability of sites, but all (with 


one exception) share in common that they would increase the WBEL 
nighttime limit from 13.3 mv/m, which will represent the WBEL 


limit when KWK terminates operation, to something in the vicinity 
of 28.4 mv; /m, which would be the WBEL limit if KWK were reauthorized 
at its present site and with its present facilities. L/ Accordingly, grant 
of any of the interim applications specified above (except as noted be- 
low), would constitute a modification of the license of Station WBEL 
within the meaning of Section 316 of the Communications Act can USC 
$316). 

4. Pursuant to Sections 309(d) and 316 of the Communications 
Act, Beloit Broadcasters, Inc. herewith gives notice to | 


I 


~ Clermont Broadcasting Company proposed interim operation either 
with the KWK facilities or with reduced power. Beloit Broadcasters' 
opposition to Clermont's interim proposal is limited to the use of 
present KWK facilities. Its position with respect to reduced power 


operation is set forth in paragraphs 7 and 8, infra. 
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the Commission that it objects to the modification of its license and 
asserts its right to an evidentiary hearing upon the applications of 
those proposing such modification. 

5. The public interest would not be served by grant of any of the 
applications for interim authority utilizing substantially the same 
facilities as Station KWK. A reauthorization of KWK, on the basis of 
a 5 kilowatt operation, would be inefficient frequency utilization. 
Initially this is reflected in the fact that WBEL would operate with a 
nighttime limit of 13.3 mv/m if a new KWK authorization were not 
granted, whereas with 28.4 mv/m if such authorization were granted. 
This difference in the WBEL nighttime limit represents the ability of 
WBEL to provide nighttime service to portions of Beloit, Wisconsin, 
and to in excess of 12,000 people. Further, KWK, operating with 
power of 5 kilowatts, raises the nighttime limit of Stations KOTA, 
Rapid City, South Dakota and KCIM, Carroll, Iowa. Authorization 
ad the requested KWK interim operation will result in the deprivation 
of service to in excess of 1200 persons by Station KOTA, most of 


whom would be left with no nighttime service whatsoever and of almost 
9,000 persons by Station KCIM. In addition KWK enters into the night- 
time limit of Stations WKJG, Fort Wayne, Indiana; KMUS, Muskogee, 
Georgia; WAOK, Atlanta, Georgia, KUDL, Fairway, Kansas. 

6. The inferior nature of the KWK allocation is also reflected 


in the interference daytime. Among the stations which 
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receive such interference are KCI, Washington, Iowa; WWCM, 
Brazil, Indiana; WMTA, Central City, Kentucky; KUDL, Fairway, 
Kansas and WPRC, Lincoln, Llinois. 

7. Although Beloit Broadcasters opposes the authorization of 
any interim operation which would cause nighttime interference to it, 
it is not unmindful of the fact that many residents of the St. Louis 
area have in the past relied upon the radio service of Station KWK, 
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which was until its license was revoked, allocated to that city. It would 
appear, moreover, that one proposal before the Commission for interim 
operation on 1380 ke at St. Louis would not occasion interference to 
WBEL and would permit continued service on that frequency at St. Louis. 
This is the proposal of Clermont Broadcasting Company for interim 
operation from the KCFM ( St. Louis) site utilizing power of 1 kw day- 
time and 500 watts nighttime, non-directional. Beloit Broadcasters 
interposes no objection to the grant of this reduced power proposal. 2/ 

8. In support of the Clermont reduced power proposals are a 
number of consideration. First, improved nighttime service would be 
realized for Stations WBEL, KOTA (including 


Ly Grant of this proposal would also permit grant of an interim operation, 
with power of 500 watts daytime only, on 1390 kc at Louisiana, Missouri, 
which has been requested by Pike-Mo Broadcasting Co. Beloit Broad- 
casters interposes no objection to the grant of this application if the 
Commission feels that the public interest would be served by such alloca- 
tion. 
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white area), KCIM, KMUS, WKJG, WAOK and KUDL. Improved day- 
time coverage would be realized for Stations KCI, WWCM, WMTA, 
KUDL and WPRG. Finally, it would appear that the Clermont proposal 


would provide more than adequate service to the city of St. Louis, placing 
a signal of 5 mv/m or greater over the entire city both nighttime and 
daytime. 

9. For the foregoing reasons, Beloit Broadcasters opposés grant 
of the above-captioned applications for interim author ity at St. Louis, 
Missouri, except the proposal of Clermont Broadcasting Company for 
operation from the KCFM tower with power of 1 kw daytime and 500 watts 
nighttime, non-directional. With respect to those proposals which it 
opposes, Beloit Broadcasters asserts its statutory right to an eviden- 
tiary hearing pursuant to Sections 309(d) and 316 of the Communications 
Act, with respect to the substantive matters raised herein. 
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Wherefore, the premises considered, Beloit Broadcasters, Inc. 
urges that the applications be denied as more particularly set forth 
above. 

Respectfully submitted, 
BELOIT BROADCASTERS, INC. 
McKenna & Wilkinson By /s/ James A. McKenna, Jr. 


1705 De Sales Street, N.W. /s/ David S. Stevens 
Washington, D.C. 20036 /s/ Thomas N. Frohock 
Its Attorneys 


June 30, 1965 
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ATTACHMENT A 


Robert A. Jones 
Consulting Engineers 
La Grange, Illinois 


State of Illinois ) 
ss 
County of Cook ) 


Robert A. Jones, being duly sworn deposes and says that he is a 
consulting engineer and has been retained by Beloit Broadcasters, Inc. 
Licensee of station WBEL to prepare the following engineering exhibit. 
That his qualifications are a matter of record with the Commission, 
and that he is a Registered Professional Engineer of Illinois. That the 
following exhibit was prepared by him or under his direction and that 
it is true and correct to the best of his knowledge and belief. 


/s/ Robert A. Jones 


Subscribed and sworn to before me this 28 day of May, 1965 


/s/ Carolyn L. Jones 
Notary Public 


My commission expires: SEAL 
November 29, 1965 
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ABSTRACT 

This engineering exhibit is in support of an application by Beloit 
Broadcasters, Inc. licensee of Radio Station WBEL South Beloit, 
Illinois for modification of their nighttime directional antenna pattern. 
The change proposed herein is a minor one, is only in the area of the 
existing pattern minima, and is dependent upon the Commission's 
action in revoking the license of co-channel station KWK, St. Louis, Mo. 

WBEL presently operates on a frequency of 1380 ke with a power 
of 5000 watts fulltime. At night a directional antenna is used. Because 
of the very high limit of received interference from KWK and because 


of severe restrictions imposed upon WBEL's radiation in the direction 


a St. Louis, coverage of the Beloit area by WBEL is poor. The 
original KWK limit to WBEL is about 28.4 mv/m. As can be seen on 
Figure 2, WBEL is not even able to serve all of Beloit with this limit, 


nor any significant rural area in the vicinity. 
Since the FCC has revoked the KWK license, and since any new 
applications tendered at St. Louis on 1380 kc, will be "NEW" appli- 
cants, and since these applicants will fail to serve any "white areas" 
in or around St. Louis, we believe the FCC must reject the nighttime 
portions of said applications. Or must at least require these new 
applicants to protect WBEL an existing nighttime station. The Com- 
mission's rules clearly point out that a new nighttime grant 
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must not cause objectionable interference to existing stations, like 
WBEL. As shown on Figure 1, with the original KWK deleted, Station 
WKJG in Fort Wayne, Indiana produces a limit of 13.3 mv/m. No 
other existing 1380 ke station will produce as much as one-half of this 
limit. Thus by deleting the original KWK the Commission has in 
effect rectified a poor allocation. At the time WBEL first applied for 
nighttime operation on 1380 kc the FCC had no choice but to grant 
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WBEL even tho the nighttime interference level was the highest ever 
permitted, at that time, and the coverage by WBEL was highly limited 
even with 5,000 watts. Now, however with a reduction to 13.3 mv/m 
and the above requested modification of the nighttime pattern the FCC 
has a Golden Opportunity to correct this inefficient allocation at WBEL. 

Beloit Broadcasters has no objection to continuing nighttime 
operation by the 1380 kc applicants at St. Louis, provided that they pro- 
tect the new WBEL RSS limitation of 13.3 mv/m and provided that they 
accept whatever interference may result as a condition for a grant of 
the attached WBEL amendment. 

A study of 1380 ke at St. Louis reveals that a new station can be 
granted with a power of 500 watts non-directional at night, and it will 
not interfere with WBEL. In addition this 500 watt allocation will reduce 
the RSS limits to most other co-channel stations thus resulting in im- 
proved local coverage by many other 1380 ke stations. This 500 watt 


operation could even be with the tall daytime tower (197°) presently 


used at KWK. It is further pointed out that a non-directional operation 
would still serve all of St. Louis 
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and be a most economical one. 

Thus we believe that the Public Interest, Convience,and Necessity 
will be best served by the FCC requiring all new 1380 ke applicants to 
protect WBEL's 13.3 mv/m limit, by granting the proposed WBEL 
amendment which greatly improves the service to Beloit and vicinity, 
and by restricting the new operation at St. Louis, Mo. to no more than 
500 watts non-directional, thereby giving a vast improvement in local 
service to all other co-channel stations which suffered high degrees of 
objectionable interference from the original KWK. 

We also respectfully petition the FCC not to grant any interim 
nighttime operation on 1380 kc at St. Louis, Mo. or in the event they 
do that it be limited to 500 watts non-directional. And that this 
applicant be considered jointly with any applications filed on 1380 kc 
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at St. Louis. As requested in the Commission's order setting forth 

May 31, 1965 as the date for filing such applications, we point out that 
the instant application is in compliance withthat order and is Rea 
complete. 
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ATTACHMENT B 
ENGINEERING STATEMENT FOR 


BELOIT BROADCASTERS, INC. 
SOUTH BELOIT, ILLINOIS 


This engineering exhibit was prepared for Beloit Broadcasters, 
Inc. Licensee of Radio Station WBEL, South Beloit, Illinois. WBEL 
is licensed to operate fulltime hours on a frequency of 1380 kc with 
a power of 5,000 watts. A directional antenna is employed at night. 

WBEL has asked the Commission to restrict any future new or 
interim operation on 1380 kc at St. Louis, Missouri (formerly KWK) 
to not exceed a power of 500 watts nighttime. The attached Figure 
No. 1 shows how the coverage of Beloit and vicinity will be greatly 
improved by the reducting in objectionable interference. The previous 
level, due to KWK was 28.4 mv/m. With KWK at 500 watts the RSS 
at Beloit is controlled by received interference from Station WKJG. 
This level of objectionable interference is only 13.3 mv/m or less 
than 50% of the previous amount. The gain in area is about ee 
while the gain in population is about 33%. 


In addition a study was made of other co-channel stations to 


determine if others might benefit as much as WBEL from the reduction 
in power at St. Louis. It was found that several stations will gain by 
the reduction in received interference, hence they will bring better 
local service to their areas. Among these stations are KOTA Rapid 
City, South Dakota and KCIM Carroll, Iowa. Their respective contours 
are shown on Figure No. 2 and Figure No. 3. In the case of KOTA, 
their present RSS interference level is 3.88 mv/m made out of 
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signals from KWK (2.95 mv/m), KMUS (1.80 mv/m), and WKJG (1.75 
mv/m). With a new St. Louis station limited to 500 watts, and assuming 


an average radiation of 130 mv/m for such new station, the RSS at Rapid 
City will drop to 2.9 mv/m. This is because the St. Louis limit will be 
1.54 mv/m. 

These RSS limits were determined in the standard method. FCC 


Figures 2 and 6a were employed. 

It should also be pointed out that in the case of KOTA the gain area, 
between the 3.88 and 2.9 mv/m contours, is almost all a "White" area. 
No outside stations serve any rural areas in western South Dakota, except 
KOTA. The gain is 640 square miles of White Area with 1, 298 persons. 

Figure No. 3 shows the gain to be realized by KCIM. The previous 
interference level at KCIM is made up solely by KWK (12.6 mv/m). Using 
the same assumption of 500 watts with a radiation of 130 mv/m this RSS 
drops to 5.71 mv/m. This is composed of limits from St. Louis of 4. 33 
mv/m, KMUS (2.43 mv/m) and from KSWO (2. 88 mv/m). The same 
method for computing these limits was used as was used in the above 
KOTA data. The gain in area at KCIM is about 125% with the population 
gain being about 70%. 

While not shown here it was found that with any new St. Louis 
station limited to 500 watts the interference levels would also drop at 
WKJG in Fort Wayne, Indiana; at KMUS in Muskogee, Oklahoma; at 
WAOK in Atlanta, Georgia; and at KUDL Fairway, Kansas. 
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The contours on Figures 1, 2, and 3 were based on the latest 
respective directional proof of performance radiations and soil conduct- 
ivities. At those bearings were the distance to contours exceeded the 
the distance measured, the FCC's Soil Map was used, and the equivalent 


distance method. 
The foregoing exhibit was prepared by me or under my direction 
and it is true and correct to the best of my knowledge and belief. 
/s/ Robert A. Jones 


| JURAT Dated June 23, 1965] 
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Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington, D.C. 20554 


In re Applications of 


GREAT RIVER BROADCASTING, INC. 
St. Louis, Missouri Docket No. 16095 
Requests: 1380 Kc, 5 Kw, DA-N, U File No. BPI-9 


MISSOURI BROADCASTING, INC. 
St. Louis, Missouri Docket No. 16096 
Requests: 1380 Kc, 5 Kw, DA-N, U File No. BPI-10 


RADIO THIRTEEN-EIGATY, INC. 
St. Louis, Missouri Docket No. 16097 
Requests: 1380 Kc, 5 Kw, DA-N, U File No. BPI-11 


THIRTEEN-EIGHTY RADIO CORPORATION 
St. Louis, Missouri Docket No. 16098 
Requests: 1380 Kc, 5 Kw, DA-N, U File No. BPI-12 


CLERMONT BROADCASTING COMPANY 
St. Louis, Missouri Docket No. 16099 
Requests: 1380 Kc, 5 Kw, DA-N, U File No. BPI-13 


VICTORY BROADCASTING COMPANY, INC. 
St. Louis, Missouri Docket No. 16100 
Requests: 1380 Kc, 5 Kw, DA-2, U File No. BPI-14 


ARCHWAY BROADCASTING CORPORATION 
BI-STATE RADIO, INC. 

GATEWAY BROADCASTING COMPANY 

HOME STATE BROADCASTING CORP. 

KWK BROADCASTING CORPORATION 
PRUDENTIAL BROADCASTING COMPANY 
SIX-EIGHTY-EIGHT BROADCASTING COMPANY 
ST. LOUIS BROADCASTING COMPANY 

St. Louis, Missouri 

Requests: 1380 Kc, 5 Kw, DA-2, U 


To: THE COMMISSION 
PETITION TO DENY 
WKJG, Inc., licensee of Standard Broadcast Station WKJG, Fort 
Wayne, Indiana, operating on 1380 Ke, at Fort Wayne, Indiana, with 


power of 5 Kw, hereby protests grant of the above-captioned applications. 


89 


[595] 
STANDING 

1. Attached hereto is an engineering statement, prepared by 
Ronald H. Culver, Lohnes and Culver, Consulting Engineers, which 
states in part as follows: 
"PROPOSED LIMITS 

The limits to the nighttime operation of WKJG proposed by the 
applicants for the facilities of KWK are shown in the tabulation below: 

PROPOSED LIMITS TO WKJG BY APPLICANTS FOR 


THE FACILITIES OF KWK, ST. LOUIS, MISSOURI 


Archway Broadcasting Corporation 5.47 MV/M 

Bi-State Radio, Inc. 5.47 

Gateway Broadcasting Company 5.47 

Great River Broadcasting, Inc. 5.97 

Home State Broadcasting Corp. 5.47 

KWK Broadcasting Corporation 6. 30 

Missouri Broadcasting, Inc. 5. 51 

Prudential Broadcasting Company 5.47 

Six-Eighty-Eight Broadcasting Company 5.47 

St. Louis Broadcasting Company 5.47 

Victory Broadcasting Company 5. 85 

Clermont Broadcasting Company 6.30 

Radio Thirteen-Eighty, Inc. (Interim) 5.47 

Thirteen-Eighty Radio Corporation (Interim) 4.83 

Clermont Broadcasting Company (500W Interim) 2.85 

This tabulation shows that all of the applicants for the facilities 
of KWK would impose limits on WKJG which are greater than 50% of the 
existing limit of 5.62 mv/m. A grant of any one of the applications 
would result in an increase in the RSS limit to WKJG, thus causing in- 
creased objectionable nighttime interference to WKJG." 

2. It is apparent from the foregoing, that grant of any of these 


applications will cause electrical interference to Station WKJG and that, 


therefore, under the law, WKJG, Inc. isa party in interest. 


90 


A HEARING IS REQUIRED 
3. It is obvious that a hearing must be had in this case for at 


least two reasons: (1) there are several applications on file with 
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the Commission for the KWK vacated frequency and they are mutually 
exclusive; secondly, grant of any of the applications will modify the 
license of WKJG, Inc. 


WKJG, INC. WILL BE OF ASSISTANCE IN RESOLVING THE 
HEARING ISSUES 


4. Asa party in interest, WKJG will be able to assist the Com- 
mission in deciding where the public interest lies. A grant of any of 
these applications will result in objectionable electrical interference 
to it. WKJG, Inc. will appear and present evidence. 


RELIEF REQUESTED 
WHEREFORE, the premises considered, it is respectfully re- 


quested that the Commission either (1) deny the above-captioned 


application; (2) set the above-captioned applications for hearing, making 


WKJG a party; or (3) grant any such further relief that the Commission, 


in its judgment considers right and proper. 


Respectfully submitted, 

WKJG, INC. 

By /s/ Thomas H. Wall 
/s/ John B. Jacob 


Thomas H. Wall /s/ Alfred C. Cordon, Jr. 
John B. Jacob 
Alfred C. Cordon, Jr. 
Dow, Lohnes and Albertson 
Munsey Building 
Washington, D.C. 20004 
Attorneys for WKJG, Inc. 


August 6, 1965 
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Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington, D.C. 20554 


In re Applications of 


Donald E. Condee and 

Alfred L. Pezman d/b as 
PIKE-MO BROADCASTING CoO. 
Louisiana, Missouri 
GREAT RIVER BROADCASTING, INC. 
St. Louis, Missouri 


MISSOURI BROADCASTING, INC. 
St. Louis, Missouri 


DOCKET NO. 16094 
File No. BPI-8 


DOCKET NO. 16095 
File No. BPI-9 | 


DOCKET NO. 16096 
File No. BPI-10. 


File No. BPI-11 


DOCKET NO. 16098 
File No. BPI-12. 


DOCKET NO. 16099 


St. Louis, Missouri 


THIRTEEN-EIGHTY RADIO CORPORATION 
St. Louis, Missouri 


CLERMONT BROADCASTING COMPANY 
St. Louis, Missouri File No. BPI-13, 


VICTORY BROADCASTING COMPANY, INC.) DOCKET NO. 16100 
St. Louis, Missouri ) File No. BPI-14 


For Interim Operation 


) 
) 
) 
) 
) 
) 
) 
) 
) 
RADIO THIRTEEN-EIGHTY, INC. DOCKET NO. 16097 
) 
) 
) 
) 
) 
) 
) 


To: The Commission 


OPPOSITION TO APPLICATIONS FOR REVIEW 
Comes now Beloit Broadcasters, Inc. (Beloit), licensee of Station 
WBEL, South Beloit, Illinois, by its attorneys, and herewith opposes 
the Applications for Review filed in the above-captioned proceeding by 
Thirteen-Eighty Radio Corporation (Thirteen Eighty Radio), Radio 
Thirteen-Eighty, Inc. (RTEI), Great River Broadcasting, Inc. (Great 
River), Missouri Broadcasting, Inc. 


[ 626] 
(Missouri Broadcasting) and Victory Broadcasting Company (Victory). 
In support whereof the following is shown: 
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1. The several applications for review directed against the 
decision by the Review Board released September 15, 1965 claim a 
variety of errors which can, for convenience, be grouped into two cate- 
gories: those pertaining to substantive legal considerations and those 
relating to procedural matters. We shall address ourselves to each of 
these categories, but at the outset it would appear that certain preliminary 
comments are in order. 

2. There is a certain aura of mystery which attends this proceeding. 
Although presumably the applications identified in the caption hereto are 
the proposals before the Commission for judgment, at least since August 
there have been references from time to time by the St. Louis applicants 
to still another proposal which presumably was to be submitted to the 
Commission last August and which still has not been submitted. It is 
interesting to note that in the case of Great River, Missouri Broadcasting 
and Victory the applications for review do not object to the fact that the 


Review Board denied the several applications before it, but rather to the 


fact that the Review Board failed to take the initiative and concoct an 


application for the parties which it would be prepared to grant. 
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3. The only applications for review by St. Louis applicants 
_ seeking five kilowatts power day and night which are being meaningfully 
prosecuted are those of Thirteen-Eighty Radio and RTEI. However, 
even these applicants have made reference from time to time to the 
“other” proposal (never submitted) and have suggested that they are 
prepared to abandon their applications in favor of such proposal. 

4. In addition to the applications for review referred to above, 
two other applications have been filed in this proceeding: one is by 
Pike-Mo Broadcasting Co., applicant on 1390 ke at Louisiana, Missouri 
and the other is by Clermont Broadcasting Company, low power (1 kw 
day, 500 watts night) applicant on 1380 ke at St. Louis, Missouri. 

Both the Pike -Mo and Clermont applications are consistent with the 


requirements necessary to protect Station WBEL from objectionable 
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interference (and with each other) and hence Beloit has interposed no 
objection to their grant if such were otherwise found to be in the public 
interest. | 
5. Turning to the allegations of error in the Review Board's 

decision, there seems to be no real objection to the fact that the applica- 
tions of Great River, Missouri Broadcasting and Victory Broadcasting 
were denied. Each is an application for permanent authority not joined 
in by other applicants and each | 
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proposes to construct new facilities. Under these circumstances the 


Board's decision denying their applications was unquestionably correct. 

6. The principal controversy is with respect to the applications 
of Thirteen-Fighty Radio and RTEI. Thirteen-Eighty Radio is both a 
successor in interest to the former licensee of Station KWK and under 
common ownership and control with an applicant for permanent authority. 
Its principal attribute is that its principals control the physical plant 
a@ Station KWK. RTEI is a corporation composed of several applicants 
for permanent authority which was organized for the purpose of making 
interim application. Its principal weakness is that it proposes to con- 
struct an entire new station at a cost substantially in excess of $100, 000, 
being unprepared to meet the extravagant terms upon which the KWK 
plant apparently was available to it. 

7. In its decision denying the Thirteen-Eighty Radio application, 
the Review Board took appropriate note of the common ownership and 
control between this applicant for interim authority and another applicant 
for permanent authority. On this basis the application was quite pro- 
perly denied, because the Commission had previously indicated interim 
applications from persons applying for permanent authority would not be 
entertained. 
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Under well established precedent such an application carries with it 
substantial prospect for prejudice in the hearing on the applications for 
permanent authority. 

8. The Board's principal concern was with the RTEI application 
since this was the only application before it comporting with the minimum 
requirements for interim authority which the Commission had previously 
specified. In this connection the Board made a thorough analysis of the 


requirements of the Community Land Oak Kno 2/ decisions. It concluded 


that the RTEI proposal could result in prejudicing the outcome of the 
regular proceeding in significant part because RTEI proposed a heavy 
capital expenditure to construct the station. It also concluded that grant 
of the RTEI proposal might abrogate the hearing rights of stations such 
as WBEL, which would receive interference -- contrary to the require- 
ments of Section 316 of the Communications Act, applicable provisions 
of the Commission's rules and the KOA decision. 3/ Finally it found that 
there was no compelling or immediate need for interim operation at St. 
Louis sufficient to override these detriments. 

1/Community Broadcasting Co., Inc. v. FCC, 274 F 2d 753 (D.C. 
Cir. 1960) 

2/ Oak Knoll Broadcasting Corporation, 2 RR 2d 1011 (1964) 


/ 
3 FCC v. National Broadcasting Company, Inc. (KOA), 319 U.S. 


239 (1943 
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9. We urge that the Review Board's analysis is clear, correct 
and compelling. The principal allegation of error raised against this 
analysis is that the Board followed a standard inconsistent with the 
Oak Knoll decision when it relied upon "compelling or immediate 
need." It is true that in Oak Knoll, the Commission relied upon a 
public interest standard rather than compelling or immediate need, 
but it did so only upon a finding that no prejudicial factors were 


present. Here altogether different circumstances obtain. The Board 
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found prejudicial factors and it correctly ruled that under those circum- 
stances the higher standard of compelling or immediate need must be 
met (Cf. Section 1.592(b) of the Commission's Rules). Thus the argu- 
ment that the Review Board deviated from the Oak Knoll precedent is 
absolutely erroneous. 

10. The greater thrust of the applications for review goes to 
the allegations of procedural error in that the Board failed to exercise 
the broad, equitable powers vested in it, in order to find a proper basis 
for interim operation at St. Louis. Apart from our view that no such 
formula is possible on the basis of a five kilowatt, full-time operation 
causing interference to a number of stations, we think it clear that the 
Board did precisely what it should have done in the circumstances and 
no 
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abuse of discretion was present. | 

11. Clearly, the Commission's order of designation did not pur- 
port to require the Board to specify a formula for interim operation. 
The Board was given the power in its discretion to recommend such a 
formula if it deemed such appropriate. To conclude that the Board was 
under a mandate to specify a formula for interim operation would be 
to suggest that the oral argument hearing was intended as a sham and 
that the Commission had prejudged the merits of the case prior ‘to 
designating it for oral argument before the Board. We think such a 
suggestion is totally improper. : 

12. The St. Louis applicants by their conduct left the Review 
Board with little choice but to follow the course which it did. The 
complete and total impasse involving Thirteen Fighty Radio, whose 
principals control the physical plant of KWK, and RTEI, whose prin- 
cipals were unprepared to be gouged in order to use the physical plant 
of KWK, left the Board impotent to act. This was not the simple case 
of resolving some minor point of difference; this was a case where 


fundamental differences involving the position of parties not even before 


the Board made it virtually impossible for the Board to exercise its 


broad discretionary powers. 
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13. There is a certain suggestion in the applications for review 
that the Board should somehow have "knocked heads together. " There 
is somehow something unbecoming in this suggestion. The Commission 
is not, and should not be, the architect of applications. This is the 
burden, and properly so, of applicants. The Commission can not properly 
be expected to mediate basic differences between squabbling factions or 
groups. The burden was on the St. Louis applicants to come up with a 
proposal appropriate for consideration, if in that connection there were 
definable differences of opinion on particular aspects of operational 
detail, the Board's good offices were available to suggest an equitable 
solution. 

14. There is a further reason why the Board's actions were fully 
consistent with the discretionary powers given to it. This reason goes 
to the conduct of the St. Louis applicants. Subsequent to the oral argu- 
ment on their applications and to the representations which were there 
made, developments which are summarized in succeeding paragraphs 
gave the Board every justification for taking no further steps to attempt 
to find an acceptable formula for high-power interim operation at St. 
Louis. The following are the pertinent facts. 


15. On August 2, 1965, approximately two weeks after 
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the oral argument, counsel for one applicant for permanent authority, 
writing on behalf of some 11 corporations (mostly permanent applicants), 
directed a letter to the Review Board advising the Board of certain 
discussions among the various applicants looking toward a new interim 
proposal which would, apparently, supersede all proposals heretofore 
made by those corporations. This new proposal, in broad outline, 
involved purchasing the existing physical plant of KWK for some 
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$650,000. Specifically counsel asked that the Board withhold action on 
the several interim proposals pending submission of the new proposal. 

16. On August 13, 1965, counsel, this time on behalf of one less 
corporation, again directed a letter to the Review Board advising that 
documents relating to this new proposal ''may not be finalized until the 
end of August."’ He then requested that "inasmuch as the basic terms 
af the agreement to purchase KWK's facilities were set forth in the 
letter of August 2,"’ the Board "act upon the various applications for 
interim operation without waiting for these documents to be filed." 

17. At that point, the Review Board must surely have been ina 
quandary. On the one hand, it had heard oral argument on a series of 
applications which it had been told on August 2 were in effect no longer 
being seriously prosecuted, since a new 
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joint proposal had been agreed to in principle. While on the other hand, 
it was told on August 11 that, notwithstanding this new proposal,: the 
applicants were requesting that the Board go forward and act upon the 
applications which were the subject of the oral argument. In short, 


the St. Louis applicants had urged upon the Board conflicting or con- 


tradictory courses of action. 

18. If this situation was not sufficiently confusing the St. Louis 
applicants found a way to make it even more so, as the month of 
August passed. Notwithstanding the clear inference in counsel's August 
13 letter, that documents reflecting a definite new interim proposal 
(involving a purchase of the existing KWK facilities) would be finalized 
by the end of August and notwithstanding the Commission's clear in- 
dication that it expected the proceeding on interim operation would be 
expedited, August passed into September with still no further word from 
the St. Louis applicants. Finally, on September 14, 1965, counsel for 
Thirteen-Eighty Radio advised the Review Board that "the documents in 
que stion are only now being executed" and that "it is expected that the 
same will be ready for filing by the end of this week."" Counsel also 


[ 634] 
98 
requested that the Board schedule an informal conference to discuss 


procedural questions arising from the "new arrangement." 
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19. On September 15, 1965 the Review Board released its decision 
denying the applications then pending before it. The Board also noted, 
at paragraph 20, that the new arrangement that had been referred to in the 
various letters appeared to possess the same deficiencies as the RTEI 
proposal, which it was then denying. 

20. In view of the conflicting statements made and the failure of 
the parties to decide which proposal(s) they were prosecuting and in 
view of the dilatory tactics exhibited by the St. Louis applicants, it is 
with poor grace that they charge the Board with procedural error in 
failing to suggest an equitable formula for interim operation at St. 
Louis. We submit that the conduct of the St. Louis applicants, standing 
by itself, was a sufficient basis for the Board to decline to make 


specific suggestions. 1/ 


21. In connection with the "phantom" proposal referred to above, 
it is interesting to note that it still has not been filed with the Commission. 
The RTEI application for review dated September 22, 1965 makes refer- 
ence to this proposal in footnote 3, but nowhere advises the Commission 
of its status, past or present. The Missouri Broadcasting application 
for review dated October 15, 1965 refers at paragraph 24 to the 
5) ER an a 


+/gince the Review Board took no action to recommend an interim 
operation "solution, " we deem it unnecessary to discuss the propriety 
of such an approach in a context where the fact of interim operation is 
being challenged. 
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proposal, as once again the Commission is advised that documents will 
be filed "shortly."" Perhaps so. But how applicants who have proceeded 
in such inconsistent, dilatory ways can come to the Commission and 


charge that the Review Board's failure, and implicitly the Commission's 
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failure, to concoct an acceptable interim operation formula for them is 


improper is beyond us. 

22. In its opposition to any five kilowatt interim operation on 
1380 ke at St. Louis, Beloit has raised a number of matters which are 
touched upon in varying degrees by the Review Board's opinion. Never - 
theless, it seems appropriate to set forth these matters for the record, 
for although the interim proposals which have been submitted to the 
Commission thus far are all unacceptable, it is Beloit's view that in the 
circumstances obtaining no five kilowatt interim proposal would be 
appropriate. 

23. Asa matter of law, Station KWK ceases to exist as a broad- 
cast station when the existing KWK operating authority terminates. As 
a necessary consequence of the Commission's action terminating the 
old KWK license any applicant to utilize the old KWK facilities, whether 
on an interim basis or a permanent basis, is a new applicant; such an 
applicant is in no sense, (including allocations sense) a "successor in 
interest" to KWK. i 


[ 637] | 

24, Station WBEL is subject to the interference caused it by 
Station KWK so long as KWK is an active license. At such time as the 
KWK license comes to an end, WBEL is entitled to the status of an 
existing station with respect to any proposals to create a new station to 
replace KWK. As stated above those persons applying for authority to 
operate on 1380 ke at St. Louis, whether interim or permanent, are not 
successors in interest to the KWK allocation and their applications must 
be judged accordingly. : 

25. Station WBEL is one of a number of stations which will 
receive interference from a five kilowatt proposal on 1380 ke at St. 
Louis. Numerous stations will receive this interference both daytime 
and nighttime. To grant an application which will cause interference, 
thus modifying the license of the interfered-with station without pro- 
viding an evidentiary hearing, contravenes the provisions of Section 316 


of the Communications Act and is otherwise improper. 
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26. Beloit's claim to an evidentiary hearing is not the assertion 


of a procedural technicality. Under the standards of Section 307(b) of 


the Communications Act, the Commission must make broadcast alloca- 
tions so as to achieve a fair, efficient and equitable distribution of radio 
service. In terms of interference, the Commission has generally relied 
upon the standard 


[ 638] 
that the need for the service to be gained from a new station must out- 
weigh the need for the service to be lost from the interfered-with 
station. The reason that an evidentiary hearing is required, apart from 
the legal right created by Section 316, is that the Commission cannot 
make this determination of relative need without the record which would 
be compiled in an evidentiary hearing. 

27. The pleadings before the Commission show that the St. Louis 
interim applications would cause interference to the following stations 
nighttime: WBEL, South Beloit, Illinois; KOTA, Rapid City, South 
Dakota; KCIM, Carroll, Iowa; WKJG, Fort Wayne, Indiana; KMUS, 
Muskogee, Georgia; WAOK, Atlanta, Georgia; and KUDL, Fairway, 
Kansas. They also show that the following stations would receive inter- 
ference daytime: KCII, Washington, Iowa; WWCM, Brazil, Indiana; 
WMTA, Central City, Kentucky; KUDL, Fairway, Kansas; and WPRC, 
Lincoln, Illinois. In the case of Station KOTA, the interference would 
deprive most persons residing in the interference area of their first 
and only nighttime service (creating "white" area). Apart from the 
technical requirements of Section 316, we urge that the Commission 
cannot possibly rationally assess the relative need for service at St. 
Louis and environs as compared with the need at numerous other 


communities indicated above without benefit of a meaningful 


[ 639] 
hearing record. 
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28. The Review Board relied upon its judgment that to grant 
interim application for St. Louis would result in prejudice in the pro- 
ceeding for permanent facilities. This judgment is particularly signi- 
ficant in view of the fact that under the Commission's rules, the Review 
Board itself would be the reviewing authority of any initial decision on 
the applications for permanent authority. At this point we believe that 
it is useful to point out the areas of potential prejudice, and to distinguish 
factually this case from the Oak Knoll case. 

29. The Court of Appeals in the Community case was concerned 
with two kinds of prejudice which it concluded were potential dangers to 
even the most objective triers of fact. The first pertained to the expen- 
diture of a large sum as an investment in the physical plant of the 
station, the theory seeming to be that this expenditure would create a 
sympathetic atmosphere with the Commission. The second was with 
benefits which would accrue to any interim operator in the subsequent 
comparative hearing. 

30. Related to the second of these considerations, is one of the 
principal considerations present in this case. 2/ To grant an interim 
operation at St. Louis which would occasion 


a This is in addition to the prejudice findings of the Review Board. 
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substantial interference to a number of existing stations would necess- 
arily constitute a judgment that the need for service at St. Louis out- 
weighs the need for the service in the communities of the interfered- 
with stations. Yet this is the exact issue which would have to be tried 
in the proceeding for permanent authority. Hence any interim grant 
necessarily prejudges the 307 (b) question, which most certainly in- 
volves potential prejudice. 

31. The argument can, of course, be made that to deny an 
interim operation is to prejudge that the need at communities such 


as South Beloit outweighs the need at St. Louis. But this argument 


[ 640] nr 


is specious since the failure to make an allocation involves no judgment 
of relative need at all.’ It merely involves the conclusion that, for what- 
ever reasons, the agency is unable to conclude that an application should 
be granted. This is the logical and reasonable consequence of the un- 
deniabie fact that the applicants for interim authority are just that -- 
applicants. 

32. No such situation was present in the Oak Knoll case. There 
the interim applicants all proposed substantial protection to existing 
stations and, although there were applicants for different communities 
for the permanent 1110 kc facilities, all interim applicants were for 
Pasadena. The Commission concluded that there would be no prejudice 
in the hearing and 


[ 641] 
therefore, recognizing some public benefit from service for Pasadena, 
and taking into account other considerations, granted the Oak Knoll 
application. But in Oak Knoll there was no prejudgment of relative need 
for service, since there were no interference areas and there were no 
rival interim proposals for other communities. 


33. To put the matter somewhat differently: to grant an interim 


application here the Commission must necessarily make a judgment as 


to relative need for service and it must do so without the benefit of an 
evidentiary record; yet this issue is the exact question which the Com- 
mission will have to decide in the proceeding for permanent facilities. 
Unlike the foregoing, which is replete with potential prejudice, in 
Oak Knoll a grant could be made to Oak Knoll at Pasadena without making 
any judgment as to relative need for service since interference was not 
involved in the case; indeed, the Commission went to some pains to 
insure that there would be no interference to one station (KFAB). 

34. The foregoing opposition to applications for review has been 
directed principally to the allegations of error contained in the Review 


[ 643] 
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Board's decision, which in turn was directed to the specific applications 


before it. Except as 


[ 642] 
appropriate to our discussion of the applications for review, we have 
not here attempted to argue all of the issues posed by these (or other) 
applications. Although we strongly oppose the grant of review in these 
circumstances, as we believe it is inappropriate under the standards 
of Section 1.115 of the Commission’ S rules, in the event that review is 
granted, we request the Opportunity, pursuant to Section 1. 115(h) of 
the Rules, to be heard further on the merits. 
Wherefore, the premises considered, Beloit urges that the 
applications for review be denied. 
Respectfully submitted, 
BELOIT BROADCASTERS, INC. 
By /s/ James A. McKenna, Jr. 
/s/ David S. Stevens 
/s/ Thomas N. Frohock 


November 1, 1965 


[ Certificate of Service] 
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[1085] 
[Rec'd-FCC-Jun 1, 1965] 
LAW OFFICES 
HALEY, BADER & POTTS 
Fifth Floor, Broadcasting-Telecasting Building 
1735 De Sales Street, N.W. 
WASHINGTON, D. C. 20036 


June 1, 1965 


Mr. Ben F. Waple, Secretary 
Federal Communications Commission 
Washington, D. C. 20554 


Dear Mr. Waple: 


I transmit to you herewith on behalf of Radio Thirteen-Fighty, 
Inc., an original and two copies of an application for a new standard 
broadcast station to operate on the 1380 kilocycles frequency in St. 
Louis, Missouri (FCC Form 301). Two extra copies of Section V-G 
are also enclosed. 


Radio Thirteen-Fighty, Inc., is requesting an authorization to 
operate on the 1380 kilocycles frequency in St. Louis, Missouri, on 
an interim basis between the time that the present licensee of Station 
KWK, St. Louis, Missouri, terminates operations and the time that a 
permanent applicant selected by the Federal Communications Com- 
mission is ready and qualified to commence operation. 


By Public Notice dated April 1, 1965 (FCC Mimeo 65-260), the 
Commission stated that it would entertain applications of this nature 
submitted by groups of applicants for the permanent authorization. 
Radio Thirteen-Eighty, Inc., has seven shareholders, all of which 
are applicants for permanent authorizations on the 1380 kilocycles 
frequency. 


By the same Public Notice, the Commission stated that it 
would accept for filing applications for the 1280 kilocycles frequen- 
cy in St. Louis, Missouri, proposing essentially the same facilities 
as Station KWK, St. Louis, Missouri, and waive the provisions of the 
note to Section 1.571 of the Commission's Rules and Regulations. 
Radio Thirteen-Eighty, Inc., proposes essentially the same facilities 
as Station KWK presently employs. 


A check payable to the Federal Communications Commission 
in the amount of $50.00 is enclosed as the filing fee for the above 
described application. 


* * * 
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Broadcast Application FEDERAL COMMUNICATIONS COMMISSION Section 
Name of Applicant 
FINANCIAL QUALIFICATIONS 
OF BROADCAST APPLICANT Radio Thirteen-Eighty, Inc. 


The Carmission is seeking in the questions that follow information as to contracts and arrangements now in existence, as well as 
any arrangerents or negotiations, written or oral, which relate to the present or future financing of the station; the questions 
mst be answered in the light of this instruction. 


1. a. Give estimated initial costs of making installation for which application is made. If performed umler a contract for the 
canpleted work, the facts as to such contract mst be stated in lieu of estimates as to the several items. In any event, the cost 
shom must be the costs in place and ready for service, including the amounts for labor, supervision, materials, supplies and 
freight. Cost items such as professional fees, mobile equipment, non-technical studio firnishings, etc. should be inclused under 
"Other Items” below. 


Traremitter proper Antenna system, ineluting antenna- Frequency and Studio technical equiprent, 
incluting tubes ground system, coupling equipment, modulation monitors microphones, transcription 
transmission line equipment, etc. 


s 20, 000. 00 s 40,000. 00 s 1,600.00 s 35, 000. 00 


Acquiring land Acquiring, remajel-| Other items Itemize Give estimated cost of Give estimated 
ing, or construct- Eng & operation for revermes for 
ing buildings me first year first year 

Installation 


s Leased |s Leased s 23,400 * 500, 000 
b. State the basis of the estimates in (a) above. 


Equipment manufacturers’ quotations. Advice of consulting engineer. 
Applicant's knowledge of costs and potential of market involved. 


c. The proposed construction is to be financed and paid for in the following manner (including specified statements as to the 
approximate amamt to be met arr) paid for fram each source.) The financial plan should provide for any arditional construction 
costs should the actual cost exceed the original estimated cost, and also for the early operation of the statin in the 
event operating expenses shauld exceed operating revenues: 


Existing Capital New Capital Profits Credit, deferred 
frar existing payrents, etc. 
operations 


235,000.00 js ‘ an - 364,500 

2. a. Attach as Exhibit No. @ detailed balance siret of applicant as at the close of a month within 90 days of the date of 
the application showing applicant's financial position. If the status and camposition of any assets and abilities on the bal- 
ance sheet are not clearly defined by their respective titles, attach as Fxbhibit do. schedules which give a camplete an- 
alysis of such items 
b. Attach as Exhibit No.. &@ statement showing the yearly net income, after Federal incom tax, for each of the past 2 years, 
received by applicant from the varias types of activity in which he was engayed or fram any other source. 

3. Furnish the following information with respect to the applicant only. If the answer in "one" to any or all items, specifi- 
cally so state: 
a. Amromt of furrls on deposit in bank or other depository b. Name anc address of the bank in which deposited 


$35, 000 Boatmen's National Bank, 300 North 


c. Name ard aciress of the party in whose name the money is deposited 
Radio Thirteen-Eighty, Inc. , Suite 1400, 705 Olive Street, St. Louis, Missouri, 


d. Conditions of deposit (in trust, savings, subject to check, on time deposit, who may draw on account and for what purpose, 
or other comition) 
hecking account subject to withdrawal on the signatures of any two of the 


following 4 persons: James Laflin (Pres. ), Edward D. Weakley (V. Pres. ), Glennon 


R. Vatterott (Secretar and Edwin S, Ba a 
e. Whether the funds were deposited for the specific purpose of corstructing and operating the Station 
The funds were deposited for the purpose of processing this application 


and constructing and operating the proposed facilities. 


Broadcast Application 


STATEMENT OF PROGRAM SERVICE 
OF BROADCAST APPLICANT 
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FEDERAL COMMUNICATIONS COMMISSION 
Name of applicant 


Radio Thirteen-Eighty, Inc. 


; NOTICE TO ALL APPLICANTS 
The replies to the following questions constitute a representation of programming policy upon which the Conmission will rely in 


considering the application. 
resentation here made. 


It is not expected that licensee will or can adhere inflexibly in day-to-day operation to the rep- 
However, since such representation will constitute, in part, the basis upon which! the Commission acts on 


the application, time and care should be devoted to the preparation of the replies so that they will reflect accurately applicant's 


responsible judgement of his Proposed programming policy. 


1. Paragraphs 1 to 4 are divided into a left-! 
Proposed operation. 


comprising the composite week of each y 


3- Program classifications incident to the replies to Paragraphs 2, 3, and 4 below, 


Page 4 of this Section. 


are to be in accordance with the definitions on 


4. Assignees or transferees filing FCC Form 314 or 315 need not complete paragraphs 5 or 8. 


PAST OPERATION 


1. (a) State actual minimm weekly schedule of operation under 
the present authorization, giving opening and closing time and 
total hours for weekdays and Sunday. 


Not Applicable 


PROPOSED OPERATION (for a typical week). 


(0) State minimm weekly schedule of operation proposed by licen- 
see, permittee, assignee or transferee, R&iving opening and 
closing time and total hours for weekdays and Sunday. 


Applicant proposes 24 hours 
operation except from Midnight 
Sunday to 7:00 a.m. Monday. 


2 (a) State for the composite week the percentage of time which] (6) State the percentage of time to be|devoted to each of the 


was devoted to each of the following types of programs (totals 
to equal 100%). 


Not Applicable, 


Entertainment (include here all 
Programs which are intended pri- 
marily as entertainment, such as 
music, drama, variety, comedy, 
quiz, breakfast, children's, etc.) 


Religious (include here all ser- 
mons, religious news, music, and 
drama, etc.) 


Agricultural (include here all 
programs containing farm or mar- 
ket reports or other information 
Specifically addressed to the 
agricultural population) 


Educational (include here pro- 
&rams prepared by or in behalf 
of educational organizations, 
exclusive of discussion programs 
which should be classified under 
(6) below) 


News (include here news reports 
and commentaries) 


Discussion (include here forun, 
panel and round-table programs) 


Talks (include here all conver— 
sation programs which do not fal] 
under Points (2), (3), (4), (5), 
or (6) above, including sports) 


Miscellaneous 


following types of programs for a Proposed typical week of 
operation under the authorization requested (totals to equal 
100%). Attach program schedule for this proposed typical week 
and indicate thereon the class of each program in accordance 
with paragraph 4(b) . i 

See Exhibit 5. 

(1) Entertainment (include here all | 70.0 
Programs which are intended pri- | oa nhs 54 
marily as entertainment, such as | 
music, drama, variety, comedy, ' 
quiz, breakfast, children's, etc.) 


Religious (include here all ser | 
mons, religious news, music, and u 
drama, etc.) \ 


Agricultural (include here all 
programs containing farm or mar- 
ket reports or other information 
Specifically addressed to the 
agricultural population) 


Educational (include here pro- 
grams prepared by or in behalf 
of educational organizations, 
exclusive of discussion programs 
which should be classified under 
(6) below) 


News (include here news reports 
ani commentaries) 


Discussion (include here forun, 
panel and round-table programs) 


Talks (include here all conver- 
Sation programs which do not fall 
under Points (2), (3), (4), (5), 
or (6) above, including sports) 


Miscellaneous 
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[Rec'd-FCC-Jdun 1, 1965] EXHIBIT 4 
: §III, Para. 4 
May 29, 1965 


The transmitter site proposed herein for interim authority to oper- 
ate on the frequency 1380 kilocycles at St. Louis, Missouri, virtually ad- 
joins the transmitter site of KWK, Inc. In the normal instance, it would 
manifestly have been more logical and expeditious to employ the facilities 
and site of KWK, Inc., for an interim operation. Certain circumstances 
exist, however, which have precluded this being done. 


Contracts have been made with Mr. Arthur Wirtz and others identi- 
fied with KWK, Inc., with a view to determining if they would lease the 
facilities of Station KWK for use in an interim operation pending the out- 
come of the comparative hearing. Specifically, on April 5, 1965, Mr. 
Wirtz was so contacted, at which time he stated that he controlled KWK's 
equipment facilities and its site; that they were not for lease; and that 
they were only available for sale at a price of $1,000,000.00. 


‘on May 6, 1965, when again contacted, Mr. Wirtz 
the KWK property and that contact should 
3 North LaSalle Street, Chicago, Tllinois. 
rty was available for lease at 
incident to an interim operation, 


applicant. 


Based upon inquiry and all available information, the lease fig- 
ure of $8,500.00 per month and the sales price of $1,300,000.00 were 
found to be grossly exorbitant, being some three to four times greater 
than a fair and reasonable appraisal of the value of the property would 
warrant. 


In this regard, there is attached hereto (Appendix "A") a copy of 
an "Option Contract" dated February 7, 1962, contracting to sell the 
KWK site (consisting of 19.51 acres) for only $175,000.00. 


The foregoing is designed to acquaint the Commission with the 
circumstances which have occasioned the designation of a site other 
than that of KWK for the instant proposed interim operation. If grant- 
ed interim authority, Radio Thirteen-Eighty, Inc., proposes with all 
dispatch, essentially on a "crash" basis, to construct the facility and 
initiate the interim operation at the earliest possible time. 
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[1128] 
AGREEMENT OF SUBSCRIBING STOCKHOLDERS : 
This Agreement made and entered into between and among the 
parties herein identified who are hereinafter sometimes individually 
called "party" or "applicant" and collectively called antics or "ap- 


plicants"'. 


WITNESSETH 


WHEREAS, applicants each intend to file an application with the 
Federal Communications Commission for a construction permit for the 
use of the frequency 1380 kilocycles in the St. Louis, Missouri area; 
and | 

WHEREAS, 1380 kilocycles has been the authorized frequency of 
KWK, Inc., for the operation of Station KWK, St. Louis, Missouri, whose 
license has been revoked by the Federal Communications Commission 
and whose operation has been ordered to cease on June 30, 1965; and 

WHEREAS, said several applications will be mutually exclusive 
and will necessitate a comparative proceeding at the Federal Commu- 
nications Commission to determine which, if any, of the applications 
shall be granted; and 

WHEREAS, applicants believe that the continuation of proadcast 
service on the frequency 1380 kilocycles is of pressing importance to 
the people of St. Louis and the surrounding areas and would serve the 
public interest, convenience and necessity; and ; 

WHEREAS, the Federal Communications Commission has stated 
that it would give consideration to acceptable proposals for the opera- 
tion of broadcast facilities on 1380 kilocycles in St. Louis, __ 


[1129] 
Missouri, under special temporary authorization to such persons as 
may be found qualified where the public interest will be served; and 


[1129] 
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WHEREAS, a corporation is being formed under the name of Radio 
Thirteen-Eighty, Inc., which will seek to secure from the Federal Com- 


munications Commission a special temporary authorization or an interim 


grant to operate a radio broadcast station on 1380 kilocycles in St. Louis, 


utilizing the transmitter site described in Exhibit No. 1 attached hereto, 
until such time as this corporation is dissolved as provided for herein. 

NOW, THEREFORE, in consideration of the premises and the mu- 
tual undertakings and promises of benefit to be derived by applicants, the 
parties hereto agree as follows: 

1. Radio Thirteen-Eighty, Inc. (hereinafter sometimes called 
Corporation") shall have a total authorized capital stock of seventy- 
five (75) shares, common voting, with a par value of One Thousand Dol- 
lars ($1,000.00) per share. Persons eligible to become stockholders in 
this corporation are applicants who intend to or have applications on file 
at the Federal Communications Commission for construction permits 
for broadcast stations on the frequency 1380 kc in the St. Louis, Mis- 
souri area, and who are not otherwise ineligible or barred (in whole or 
in part) by provisions of the Communications Act or any of the Rules, 
Regulations, decisions or other action of the Federal Communications 
Commission. 

2. Each applicant-stockholder shall be entitled to name one rep- 
resentative to the Board of Directors of Radio Thirteen-Eighty, Inc. 


[1130] 
Each applicant may remove and replace at its own discretion the person 
it has selected as a director of Radio Thirteen-Eighty, Inc. 

3. Becoming a stockholder in Radio Thirteen-Eighty, Inc. is 
wholly without prejudice to the advocacy by any applicant of the merits 
of its own application for construction permit to operate on the 1380 kc 
frequency pursuant to comparative hearing or otherwise. 

4. Inorder to become a stockholder in Radio Thirteen-Eighty, 
Inc., applicants, other than those signatory hereto, shall elect to become 
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such not later than twenty (20) days after the Federal Communications 
Commission shall have granted the application of the Corporation for 
"interim" operation on the facilities on 1380 kilocycles. : 

5. Each party hereto agrees that the organization of Radio Thir- 
teen-Eighty, Inc. and its operations shall be in accordance with the follow- 
ing terms and conditions: 

(a) Each party agrees to purchase five (5) shares of stock at 
the par value and to lend Radio Thirteen-Eighty, Inc. its pro rata 
share of a loan in the total amount of One Hundred Seventy-Five 
Thousand Dollars ($175,000.00), to be paid by each party as follows: 

(1) Each party shall pay for its stock in cash or by certi- 
fied check within five (5) days of the date of its execution of 
this Agreement; 

(2) Each party shall pay its pro rata share of the afore- 
said loan from time-to-time upon call of the Board of Direc- 
tors of Radio Thirteen-Eighty, Inc., upon fifteen (15) days’ 
notice in writing from said | 
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Board. The terms and interest rate of the loans made by the 
parties shall be determined by the Board of Directors, pro- 
vided that in no event shall the interest rate for said loans 
exceed six per cent (6%) per annum. 

6. In the event any party to this Agreement ceases to be an ap- 
plicant before the Federal Communications Commission for a construc- 
tion permit to construct and operate a permanent broadcast station utiliz- 
ing 1380 kilocycles, the stock theretofore issued to such party shall im- 
mediately be surrendered to Radio Thirteen-Eighty, Inc., and the said 
withdrawing party shall then be entitled to receive an amount equal to 
the said party's contribution to capital and his loans to Radio Thirteen- 
Eighty, Inc., less 
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(a) his pro rata share of the amounts paid by Radio Thirteen- 
Eighty, Inc., to the engineering consulting firm of Kear and Ken- 
nedy, and 


(b) his pro rata share of the expenses of Radio Thirteen- 


Eighty, Inc., for two (2) years’ rent, lease, option or other charges 
for the retention of rights to the transmitter site specified in Ex- 
hibit No. 1 attached to this Agreement. 

7. The amounts due a withdrawing party as provided for in Para- 
graph 6 hereinabove shall be paid within sixty (60) days after dismissal 
by the Federal Communications Commission of said party's application; 
subject, however, to the understanding that in the intervening period be- 
tween the dismissal of the application and the 
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expiration of the said sixty- (60) day period, an accounting shall be made 
to determine the extent to which the operation of the station, as of the 
date of the dismissal, has resulted in an undistributed profit or an un- 
allocated loss under standard accounting procedures. In the event such 
accounting reflects an undistributed profit, the retiring party, in addition 
to the payments provided for in Paragraph 6 hereinabove, shall also be 
paid its proportionate share of undistributed profits. On the other hand, 
if such accounting reflects an unallocated loss, the proportionate share 
of such loss shall be attributed to the retiring party and shall be deduct- 
ed from the amount otherwise due and payable to said party provided, 
however, that in the event an applicant for permanent facilities dismisses 
his application and withdraws before and prior to the issuance of an Ex- 
aminer's Initial Decision recommending a grant to a particular applicant, 
said party shall not have his proportionate share of any unallocated loss- 
es deducted from the amounts otherwise due and payable under the provi- 
sions of Paragraph 6 hereinabove. 

8. It is understood and agreed that the obligation of a withdrawing 
party to surrender its stock in Radio Thirteen-Eighty, Inc., as provided 
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for in Paragraph 6 hereinabove, shall be enforceable by an order for 
specific performance by a court of competent and proper jurisdiction. 

9. Radio Thirteen-Eighty, Inc. proposes to enter into an agree- 
ment with an equipment manufacturer and others for the necessary equip- 
ment and physical facilities to construct and operate a standard broad- 
cast station on 1380 kilocycles suitable for both interim and permanent 


operation. 
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10. It is understood and agreed that nothing in connection with 
interim broadcast operations as contemplated by this Agreement shall 
inure to the advantage of any party hereto or to any other applicant for 
purposes of the comparative hearing at the Federal Communications 
Commission. 

11. Each party hereto agrees that if it is the successful appli- 
cant and its application is granted by Final Decision of the Federal Com- 
munications Commission, that it will then purchase from Radio Thirteen- 
Eighty, Inc., all of the assets used and useful in the interim operation at 
the book value of said assets, excluding goodwill if any, and, in addition, 
will assume and accept the assignment of all outstanding liabilities, con- 
tracts, leases, and obligations of any nature whatsoever of Radio Thir- 
teen-Eighty, Inc. Book value as used herein shall mean the cost of the 
assets less depreciation. Final Decision, as used herein, shall 'mean 
the last decision of the Federal Communications Commission prior to 
or before appeal or request for review to a court of competent jurisdic- 
tion. | 
12. Dissolution of Radio Thirteen-Eighty, Inc. shall take place 
following the issuance of a Final Decision by the Federal Communica- 
tions Commission at a date to be specified by the successful applicant 
party signatory to this Agreement. 

13. Each party hereto agrees to cooperate in the dissolution of 
Radio Thirteen-Eighty, Inc., as provided for in Paragraph 11 hereinabove, 
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and to execute such documents and agreements as may be necessary in 
connection therewith and in connection with the assignment of contracts, 
leases, rights and other obligations to the successful applicant party. 
Following a final accounting made under standard accounting procedures, 
incident to dissolution, the then existing shareholders will share pro rata 
in any undistributed 
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profits and will pay a pro rata share of any losses, subject to the terms 
of this Agreement. 

14. Stock in Radio Thirteen-EFighty, Inc. shall not be transferable 
except to the Corporation itself and in accordance with Paragraph 6. 
Any and all attempted acts of transfer by any party hereto in violation 
hereof shall be null and void. All stock certificates shall contain a nota- 
tion that the stock is subject to the terms and conditions of the instant 
Agreement. 

15. It is the spirit and intent of this Agreement that the parties 
hereto and subsequently subscribing parties shall share equally in the 
total costs of securing the interim operation and in the profits or losses 
of such interim operation. It is recognized that until such time as the 
period provided for in this Agreement for subscribing parties to become 
associated with the interim operation has passed, some parties may have 
advanced to the Corporation sums substantially in excess of that which 
would be required of them in the event the number of shareholders is in- 
creased in the order contemplated; which is to say, that upon the expira- 
tion of a twenty- (20) day period after the grant of interim authority, an 
accounting shall be made among all of the shareholders in order that the 
loans made by each shareholder may be equal. 

16. In the event the application of any signatory hereto shall not 


be accepted for filing by the Federal Communications Commission, and 
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the party advises the Corporation of its intention not to contest the re- 
jection, then such party will be reimbursed by the Corporation to the 
full extent of all monies paid into the Corporation and/or advanced on 
behalf of the Corporation for organizational purposes. If a signatory 
whose application is rejected advises the Corporation of its intention to 
contest the rejection, it shall be reimbursed as above set forth in Para- 
graph 6, and in : 
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addition, it shall have the option to rejoin the Corporation as provided 
herein for initial signatories within twenty (20) days after its applica- 
tion is accepted, notwithstanding any other provisions of this Agreement. 


17. Whenever “pro rata share" is used in this Agreement, it 
shall be deemed to refer to a proportionate amount of the sum involved 
in relation to the total number of shareholders in the Corporation at the 
pertinent time. 


IN WITNESS WHEREOF, the parties hereto have executed this 
Agreement. Subsequently, subscribing parties may manifest their be- 
coming a party to this Agreement by executing a counterpart of the 


same. 
* * * * * 
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[Rec'd-FCC-Jun 1, 1965] 


EXHIBIT 5 
SIV, Paras. 2(b), 4(b) 
May 29, 1965 


PROPOSED PROGRAM SCHEDULE 
Monday — Saturday 


Type 


News 
Agr. 
Ent. 
News 
Ent. 
Rel. 
Educ. 
News 
Ent. 
News 
Ent. 
News 
Talks 
Ent. 
News 
Ent. 
News 
Ent. 
News 
Ent. 
News 
Ent. 
News 
Ent. 
News 
Ent. 
News 
Ent. 
12:00 Noon News 
12:05 p.m. Agr. 
12:10 p.m. 
12:30 p.m. 
12:35 p.m. 


EEE 


= The analysis is based on the assumption that the station will 
not sign on on Mondays until 7:00 a.m. 
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[1139] 
Monday-Saturday 


Exhibit 5 Page 2 
Time Type Class 


0 p.m, News Wwe 
5 p.m. Ent. RC 
0 p.m. News WC 
5 p.m. Ent, RC 
0 p.m. News WC 
5 p.m. Talks LS 
0 p.m. Ent. RC 

0 p.m. News ws 

5 p.m. Ent. 
0 p.m. News WC 
5 p.m. Ent. 

0 p.m. News 

5 p.m. Ent. 

0 p.m. News 

5 p.m. Ent. 

0 p.m. News 

5 p.m. Ent. 

0 p.m. News 

5 p.m. Talks 

0 p.m. Ent. 

0 p.m. News 

:35 p.m. Ent. 

200 p.m, News 

705 p.m. Agr. 

710 p.m. Ent. 

:30 p.m, News 

735 p.m, Ent. 

:00 p.m, News 

:05 p.m. Ent. 

730 p.m. News 

:35 p.m. Ent. 

:00 p.m. News 

205 p.m. Dise. - Talks 

. Ent. 

:00 p.m. News 

05pm. . Ent. 

730 p.m. News 

735 p.m, Ent. 


Soe SoSaumMSsS 


SSHUHNSOHDOS 


1; 
1: 
1; 
1; 
2: 
2: 
2: 
2: 
2: 
3: 
3: 
3: 
3: 
4: 
4: 
4: 
4; 
5: 
5: 
5: 
5: 


OHSS bt 


rr) 


be SSHSSHH SSH 


LOGO DMDBDAANANANRMAMW®A UN 
So 
ty 


Monday-Saturday 
Exhibit 5 Page 3 


Time Type 


10:00 p.m. News 
10:05 p.m. Talks 
10:20 p.m. Ent. 
10:30 p.m. News 
10:35 p.m. Ent. 
11:00 p.m. News 
11:05 p.m. Ent. 
11:30 p.m. News 
11:35 p.m. Ent. 
11:55 p.m. Rel. 
12:00 Midnight to 
6:00 a.m. ALL NIGHT SHOW** 


— 


*™ The program analysis in Paragraphs 2(b) and 4(b) of Section 
IV do not indicate the "All Night Show." This program will be de- 
voted almost entirely to entertainment, news and weather. 
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Exhibit 5 
PROPOSED PROGRAM SCHEDULE 
Sunday 


Time Type 


fe) 
| 
ry 
a 
te) 


200 a.m. News 
205 a.m. Agr. 


6 
6 
6:10 a.m. Rel, 
6:40 a.m. Ent. 
6:55 a.m. News 
7:00 a.m. Ent. 
7:30 a.m. News 
7:35 a.m. Ent. 
7:55 a.m. News 
8:00 a.m. Ent. 
8:30 a.m. News 
8:35 a.m. Ent. 
8:55 a.m. News 
9:00 a.m. Rel. 
9:30 a.m. News 
9:35 a.m. Educ. 
9:50 a.m. News 
9:55 a.m. Rel. 
10:00 a.m. Rel. 
10:30 a.m. News 
10:35 a.m. Ent. 
10:55 a.m. News 
11:00 a.m. Disc. 
11:15 a.m. Ent. 
11:30 a.m, News 
11:35 a.m. Ent. 
11:55 a.m. News 
12:00 Noon Agr. 
12:05 p.m. Ent. 
12:25 p.m. News 
12:30 p.m. Ent. 
12:55 p.m, News 
1:00 p.m, Ent. 
1:30 p.m. News 
1:35 p.m. Ent, 
1:55 p.m. News 
2:00 p.m. Disc. 
2:30 p.m. News 
2:35 p.m. Ent. 
2:55 p.m. News 


Gnas sa ae geabbha 
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Exhibit 5 
Time Type 


0 p.m. Rel. 
0 p.m. News 
5 p.m. Ent. 
5 p.m. News 
0 p.m. Ent. 
5 p.m. News 
0 p.m. Ent. 
5 p.m. News 
0 p.m. Ent. 
5 p.m. News 
0 p.m. Ent. 
5 p.m. News 
0 p.m. Ent. 
News 
0 p.m. Ent. 
5 p.m. News 
0 p.m. Ent. 
5 p.m. News 
0 p.m. Ent. 
5 p.m. News 
0 p.m. Ent. 
5 p.m. News 
730 p.m. Ent. 
755 p.m. News 
700 p.m. Ent. 
= p.m. News 
0 p.m. Ent. 
255 p.m. News 
10:00 p.m. Ent. 
10:25 p.m. News 
10:30 p.m. Ent. 
10:55 p.m. News 
11:00 p.m. Ent. 
11:25 p.m. News 
11:30 p.m. Ent. 
11:55 p.m. Rel. 
12:00 Midnight Sign-Off 


SYONHHS 


Shoedbon 
a 
ets 
3} 


Advovonwhd 


3: 
3: 
3: 
3: 
4: 
4: 
4: 
4: 
5: 
5: 
5: 
5: 
6: 
6: 
6: 
6: 
7: 
Te 
qT: 
7: 
8: 
8 


bo 
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EXCERPTS FROM 
BRIEF IN SUPPORT OF APPLICATION 
OF RADIO THIRTEEN-EIGHTY, INC. 


* 


[1311] 


e. Thirteen-Eighty Radio Corporation is composed of the same 


individuals that make up KWK Broadcasting Corporation, one 
of the applicants for permanent authority, although the stock 
distribution is somewhat different. Arthur M. Wirtz and James 
E. Coston own all of applicant's stock (80% and 20% respective- 
ly) but hold only 25% and 23% (respectively) of KWK Broadcast- 
ing in their own name. A Mr. Emery D. Jones, apparently an 
employee of Mr. Wirtz, holds 20% of the KWK Broadcasting 
stock. For a more detailed breakdown of the stock ownership 
and official connections between these two applicants, the pres- 
ent operator of KWK (KWK Radio, Inc., the licensee ordered to 
cease operation following revocation of its license) and Mil- 
waukee Broadcasting Company (100% owner of the stock of KWK 


Radio, Inc., owner of the present KWK transmitter site, =/ and 
licensee of Stations WEMP and WEMP-FM, Milwaukee, Wiscon- 
sin), see the following: 


1/7 - - : 

— The site was formerly held in the name of Missouri Engineering 
Corporation, a subsidiary of Milwaukee Broadcasting, which it is under- 
stood was recently dissolved. 
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(1) Request that the application of Thirteen-Eighty Radio Cor- 
poration be dismissed, filed on behalf of Radio Thirteen- 
Eighty, Inc., on July 9, 1965. 
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(2) Request that the application of KWK Broadcasting Corpo- 
ration be returned, filed on behalf of the Radio Thirteen- 
Eighty principals on July 9, 1965. 

Thirteen-Eighty Radio Corporation contends that it is not a 

party seeking permanent authority and its application purports 

to be designed to accommodate all applicants for permanent 
authority who wish to participate in the interim operation pro- 
posed. The terms for participating are outlined in a letter 
from the applicant's counsel, a copy of which is attached here- 
to as Exhibit B. It will be noted that the interim licensee 
would be required to pay an annual rental of $90,000, that the 
successful permanent applicant would be obligated to purchase 
the property for $1,000,000.00, and that the transaction is one 
of purchasing a going station including assignment of KWK's 
executory contracts for the sale of time. See Exhibit 4-B to 
the application of Thirteen-Eighty Radio Corporation. 


* * * * * 
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12. Perhaps an even more important reason why Radio Thirteen- 
Eighty is to be preferred over Thirteen-Eighty Radio Corporation is 
that the latter's plan clearly and admittedly is one designed to lease the 
KWK facilities to the interim operator, and to sell them to the success- 
ful permanent applicant, as a going business. The applicant has so stated 
(see Exhibits B and G attached hereto and Exhibit 4-B to the Thirteen- 
Eighty Radio Corporation application). Other evidence that this is the 
case is the $7500 monthly rental ($90,000 annually) demanded for the 


period of interim operation which indicates a property valuation of ap- 
proximately $1,500,000. 
13. A grant of the Thirteen-Eighty Radio Corporation application 


as it is now posed, therefore, would render meaningless the Commis- 


sion's decision revoking the KWK license for fraudulent dealings with 
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the public and would permit the old licensee, and/or Mr. Wirt and his 
associates, to profit from 
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the revocation. In this connection, it is important to note that Mr. Andrew 
M. Spheeris, who played a role in the events giving rise to the revocation 

proceeding, holds a 13% interest in Milwaukee Broadcasting Company, the 

owner of the KWK facilities. 

14. Recognizing the practicalities of us ing the present KWK facili- 
ties for an interim operation, and in the interest of establishing such an 
operation as promptly as possible, Radio Thirteen-Eighty, Inc., notwith- 
standing the merits of its own application, made every effort to negotiate 
in good faith with the owner of the present KWK property, Milwaukee 
Broadcasting Company, with a view to using the KWK site for a joint in- 
terim operation. Knowing that KWK Radio, Inc., had offered to sell the 
property in February 7, 1962, for $175,000 (see Exhibit C) and that, later 
in 1962, Milwaukee estimated its value at $380,000 (see Exhibit D, page 3), 
Radio Thirteen-Eighty had an independent appraisal made indicating that, 
at the present time, the KWK real estate might be worth $525, 000 (includ- 
ing buildings but not broadcast equipment) and that a fair annual rental 
for the property would be $32,500 (see Exhibit E). 

15. On the basis of this information, an offer was made to Mil- 
waukee Broadcasting Company 2/ on behalf of the principals : 


Milwaukee Broadcasting Company is controlled by Arthur M. Wirtz 
andl James E. Coston who together own 100% of the stock of the BoeE 
applicant, Thirteen-Eighty Radio Corporation. 
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of Radio Thirteen-Eighty and Missouri Broadcasting, Inc., whereby the 
KWK property would be rented for an interim operation at a gross month- 
ly rental of $4,000 and the property would later be sold to the successful 


[1321] 
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permanent applicant for $550,000. A copy of the letter submitting this 
offer is attached as Exhibit F and the reply of Milwaukee Broadcasting's 
attorney, which is self-explanatory, is attached as Exhibit G. The latter 
confirms the fact that Messrs. Wirtz and Coston, and their Milwaukee 
Broadcasting associates, including Mr. Anthony Spheeris, are using the 
Commission's processes for the issuance of interim authorizations to 
exact a "going business” price for property on which they have been de- 
nied the privilege of conducting a business. 

16. Had KWK Radio, Inc., attempted to sell KWK as a going busi- 
ness during the pendency of, or subsequent to, the revocation proceeding, 
the Commission obviously would have refused to grant its consent and, 
as Radio Thirteen-Eighty views the matter, the Commission cannot at 
this time approve an arrangement for an interim operation which would 
permit the KWK principals to accomplish the same objective. This being 
the case, the property which now accommodates the KWK site cannot be 
treated as an asset of a going business and Milwaukee Broadcasting's 
offer to negotiate only on the basis that the property is such an asset 
can only be characterized as a refusal to negotiate. 


[1322] 


17. In view of Milwaukee's arbitrary refusal to negotiate for the 
KWK property, the Commission should promptly grant the application of 
Radio Thirteen-Eighty for interim operation. If its application is grant- 
ed, Radio Thirteen-Eighty will continue with its efforts to negotiate with 
Messrs. Wirtz and Coston, and the other principals of Milwaukee Broad- 
casting, with the hope that mutually agreeable arrangements can be made 
for use of the present KWK site before construction at the site proposed 
by Radio Thirteen-Eighty reaches the point of no return. 


* * * * 


| *([1345] 
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EXHIBIT E 
PA-1-6927 
ENNO KRAEHE M.A.I. 
Realtor - Appraiser - Consultant 
34 N. Brentwood Boulevard 
Clayton 5, St. Louis, Mo. 


New Address: 230 South Bemiston 
June 18, 1965 


Mr. James C. Laflin, President 
Radio Thirteen Eighty Inc. 

122 N. Price Road 

St. Louis, Missouri 63132 


Dear Sir: 


In accordance with your request and for the purpose of estimating the 
fair Market Value of a parcel of land comprising 19.51 acres located 
on the East side of Hall Street at 8700 North, I have inspected the _ 
property and made inquiry and investigation of matters pertinent to | 
the estimation of its value. 
The property is described as: A parcel of land in Outlot 112 in the 
City of St. Louis, being all of Lot 4, and the South part of Lot 5 in 
Wagner's Estate and fronting 1123 feet 3-1/2 inches on the East side 
of Hall Street, bounded South by a private road and comprising 19.51 
acres. The property lies level but below the grade of Hall Street. _ 
Soil condition appears good. 
| 
The property is protected by a government-built levee. Improvements 
on the property, beside the radio towers which are not included in this 
appraisal, are a one-story brick building containing approximately | 
2500 square feet and housing broadcasting equipment. The equipment 
is not included in this appraisal. 


The definition of value as used in this report is; the highest price esti- 
mated in terms of money that a buyer, willing but not obliged to buy, 
would pay, and a seller, willing but not forced to sell, would accept, | 
both of whom know the most profitable use for which the property is: 
adapted. 


| 
In my opinion, as of June 18, 1965, the fair market value of the proper- 
ty described in this report was: 


Five Hundred Twenty-Five Thousand Dollars ($525,000.00) 
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EXHIBIT E 
page 2 


Distribution of Value Estimate: 


19.51 acres @ $26,136 = $509,913 level to $510,000 
Broadcasting building and other improvements 15,000 


TOTAL VALUE $525,000 


Respectfully submitted, 


/s/ Enno Kraehe M.A.I. 
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EXHIBIT E 
page 3 


RENTAL VALUE 


The fair annual rental’ value of the property described in the accompany- 
ing report as of the date of the report was: 


THIRTY-TWO THOUSAND FIVE-HUNDRED DOLLARS ($32,500) 


/s/ Enno Kraehe M.A.I. 
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EXHIBIT E 
page 4 


QUALIFICATIONS AND BACKGROUND OF ENNO KRAEHE, 
int to te SNARE WADPRANSER Semen Ss TS SE 


Professional Memberships 


Real Estate Board of Metropolitan St. Louis 
Missouri Real Estate Association 

National Association of Real Estate Boards 
American Institute of Real Estate Appraisers 


Experience 


| [1349] 


Over 40 years' experience in real estate sales, mortgage lending and 


construction. 


Formerly 


Chief Underwriter Federal Housing Administration in St. Louis. | 
Underwriting Supervisor on Washington Staff of Federal Housing Ad- 


ministration. 


During World War II in charge of Real Estate Acquisition for military 
purposes for U. S. Army in St. Louis area. 


Assisted in the organization of the Real Estate Division of Surplus 
Property Board after World War II. 


Director Real Estate Appraisal Division St. Louis Regional Office War 


Assets Administration. 


Director Real Estate Appraisal Division Kansas City Zone Office War 


Assets Administration. 


Member of faculty of St. Louis Chapter American Institute of Banking, 
Roosevelt High School and Jefferson College, teaching Appraisal and 


Mortgage Lending courses. 


Have lectured at Washington University and Missouri University 0 on 


Appraisal subjects. 
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EXHIBIT E 
page 5) 


Author of articles on these subjects. 


Have qualified as an expert on value in Federal Court in St. Louis and 
Springfield, Wlinois and Circuit Courts in St. Louis and St. Louis County. 


Experienced in appraisal of industrial, commercial, large apartment 
projects, and other types in St. Louis area and elsewhere. 


Partial List of Clients 


U. S. Army 

U. S. Attorney 

City of St. Louis 

City of Quincy, Illinois 
City of Clayton, Missouri 
Shell Oil Company 
Standard Oil Company 
Site Oil Company 
Famous-Barr Company 
Sunnen Products Company 
Imperial Oil Company 
Aetna Insurance Company 


Laclede Gas Company 

Monsanto Chemical Company 
City Products Corporation 

G. J. Nooney & Company 

Phillips Oil Company 

May Department Stores Company 
Peoples Gas & Coke Company 
Chicago, Illinois 

General Services Administration , 
Vorhof-Duenke Real Estate Company 
Northern Illinois Gas Company 
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[Received September 22, 1965] 
[1387] 


EXCERPTS FROM APPLICATION FOR REVIEW 
Radio Thirteen-Eighty, Inc. (hereinafter called "RTEI"), applicant 
in the above-captioned proceeding, by its attorneys, respectfully requests 
that the Commission review the action of the Review Board in this case 
released September 15, 1965, by which all of the above-styled applications 
were denied. It is also requested that the Commission reverse the 


Review 


[1388] 
Board and grant the application of RTEI. In support thereof, the 
following is presented: 

1. Review of the action of the Review Board is requested pur- 
suant to the provisions of Section 1.115 of the Commission's Rules and 
Regulations for the following reasons: 

(a) The action taken is in conflict with case precedent and 

established Commission policy; and 

(b) The Review Board made erroneous findings as to important 
and material questions of fact.2/ 

2. On June 1, 1965, RTEI tendered for filing its application for 
the interim use of the 1380 kilocycles frequency in St. Louis, pursuant 
to invitation extended iby the Commission's public notice of April 1, 
1965. RTEI's application is complete in every respect; it was accom- 
panied by the required filing fee; public notice of the application was 
given as provided 

] : : ae : s : . 

me RTEI anticipates that if the Commission grants this Application for 

Review, it will hold oral argument and give interested parties an 
opportunity to submit briefs on the questions which may be involved. 
Accordingly, this Application is not to be considered exhaustive with 
respect to the analyses of the various questions which may be pre- 
sented. In view of the unique nature of this proceeding, RTEI is 
prepared to follow an accelerated schedule of procedural dates and, 


in fact, is presently preparing a detailed brief on the questions in- 
volved which will be submitted upon completion. 


[1390] 
131 


[1389] 

for in the Commission's Rules and Regulations; and a copy of the applica- 
tion is on file in St. Louis available for public inspection. 2 No questions 
have been raised by any party participating in the proceeding as to the 
legal, technical or financial qualifications of RTEI to operate the pro- 
posed facilities. ! 

3. RTEI's shareholders are all applicants for a permanent authori- 
zation on the 1380 kilocycles frequency in St. Louis. In the agreement 
of subscribing stockholders filed with the application, it is provided that 
other applicants for permanent facilities on the 1380 kilocycles fre- 
quency may join in the proposed interim operation. In its application 
RTEI estimated that $120, 000 would be expended in constructing the 
proposed facility. RTEI estimated that its proposed revenues for the 
first year of operation would be $600, 000 and its proposed expenditures 
would be $500,000. No party to this proceeding has questioned the 
accuracy of these estimates and the Commission's order of designation 
included no issues with respect thereto. 


4. In addition to the RTEI proposal, five other "applications" 
were filed for use of the 1380 kilocycles frequency in St. Louis on an 
interim basis. An application was also filed for use of the 1390 kilo- 
cycles frequency on an interim basis at Louisiana, Missouri. With 
the exception 


] ; A 
= Of the seven interim applicants, only three, including RTEI, sub- 


mitted what could be considered complete applications. 


[1390] 
of the RTEI proposal, none of the applications were responsive to the 
Commission's public notice of April 1, 1965, and the Review Board 


appropriately determined that they were not entitled to serious con- 
sideration. 


[1414] =a 


[ Received November 15, 1965] 
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EXCERPTS FROM 
REPLY TO OPPOSITIONS TO 
APPLICATIONS FOR REVIEW 


Radio Thirteen-EFighty, Inc. (RTEI), by its attorneys, respectfully 
replies to the Oppositions to its Application for Review of the Review 
Board's decision denying RTEI's application for interim authority to 
operate essentially the same facilities as standard broadcast station 
KWK, on 1380 kc, at St. Louis, Missouri. RTEI proposes to operate 
from a site adjacent to the present KWK site, which is as close as is 
possible to be to the KWK site. The center of the proposed array and 
the center of the KWK array are separated by approximately 1, 000 feet. 
RTEI's engineering proposal is virtually identical to the existing KWK 


: P : nar ann i 
operation and involves no increased radiation toward any station. — 


1. Atthe outset it need be emphasized that RTEI is the only 
applicant whose application was responsive to the Commission's Public 
Notice, released 


San 


=/See Exhibit 10 which is the engineering report included as part of 
RTEI's application. 
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April i, 1965 (FCC 65-260), inviting applications for interim authority. ay 
Indeed, the Review Board in its decision (65R-341) released September 
15, 1965, pointed out at Paragraph 6: 

"Thus, in effect, Radio Thirteen-Eighty, Inc. is the only 

applicant for interim authority which is not an applicant for 

regular authority." 
Paragraph 15 of the Review Board's decision makes clear that RTEI's 
application was the only one seriously entertained by the Board. The 
Broadcast Bureau in its Opposition To Applications For Review, at 


[1417] 
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Paragraph 3, recognized that RTEI's application is the only one respon- 
sive to the Commission's Notice of April 1, 1965, supra. Consequently, 
only the application of RTEI should be considered by the Commission. 
The remaining applications should be summarily denied inasmuch as 
they do not satisfy the requirements set forth in the Commission's 
Public Notice of April 1, 1965, supra. 


* * cd 


TL SR ee 


=/The pertinent language of the Public Notice stated: "Notice is also 
given that the Commission will consider joint applications (by applicants 
for permanent authority) or individual applications (by parties not seeking 
permanent authority) for interim authority to operate Station KWK’ 
facilities". 


[1416] 
* * * * * 
3. Moreover, concerning the standard broadcast stations licensed 
to St. Louis, it is also significant to point out that Broadcasting 1965 
Yearbook reflects the following: (1) there are six such stations authorized 
to operate during both nighttime and daytime hours; 1/ (2) of these six, 
one station (KATZ) is completely specialized, devoting 100% to Negro- 
oriented programming, a second station (KMOX-TV) is an owned and 
affiliated station of The Columbia Broadcasting System and is also 
operated in conjunction with a St. Louis television station, KMOX-TV; 
a third station (KSD) is affiliated with the National Broadcasting System 
and the licensee of KSD is also the owner of a St. Louis television 
station (KSD-TV) and is 


. 7. 
1/the six are: KATZ, KMOX, KSD, KXOK, WIL, and KWK. 


[1417] 


the publisher of one of St. Louis’ two daily newspapers, the St, Louis 


Post-Dispatch; (3) consequently, St. Louis has only three full time, 
independent, non-specialized stations, a minimal number for a 
community the size (750, 026) of St. Louis. 


[1417] 
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4. Asa leading full time independent station, KWK thus serves as 
major competitive element in the St. Louis market. If the station were 
to go dark, competition - both in terms of the availability of non-network 
programming and advertiser access to stations which are unaffiliated 
with networks, television stations, or newspapers would be seriously 
curtailed. Grant of an interim operation will serve to preserve and 
foster competition, which, as the Commission has often stated, repre- 
sents a major aspect of the public interest. 

5. In Oak Knoll, the Commission emphasized the substantial 
population served by KRLA. Similarily, RTEI's application will 
provide wide area coverage to many persons. Exhibit 10, Figure 
N-1 of the application sets forth that primary service, daytime, will 
be provided to 2, 370,461 persons in an area of 14, 600 square miles. 
Nighttime, RTEI will provide primary service to 1,973,021 persons 
in an area of 3, 220 square miles. It should also be emphasized that 
RTEI's proposal represents a highly efficient use of the frequency. 
Thus, the interference which the proposed operation would receive day- 
time affects less than'1% of the population within the proposed normally- 
protected contour (0.5 mv/m). Moreover, the proposed nighttime 
operation has an extremely low nighttime limit (2.23 mv/m) and hence 
at night there is no interference whatsoever received within the pro- 
posal’s normally-protected (2.5 mv/m) contour, and thus the entire 
population therein 


[1418] 
would receive interference-free nighttime peruicee 
6. In Oak Knoll, at Paragraph 1, the Commission noted that 
KRLA had". . . operated on 1110 kc for over 20 years. .. .". 
Similarly, KWK has operated on 1380 kc or its predecessor channel 
(NARBA) since 1927. Thus, the Commission's rationale in Oak Knoll, 
namely that a need existed for an interim facility to operate on 1110 kc 


pendente lite, should be controlling in the instant proceeding. 
* * * * * 


[1425] 
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1/ Indeed, because the nighttime limit is so unusually low, some 37, 000 
persons residing outside the normally-protected contour would also 
receive interference-free nighttime service from the proposal. 


* * * * * 


[1425] 
* * * * * 

13. RTEI proposes to construct a facility on land immediately 
adjacent to the present KWK site. To achieve this end, sufficient land 
has been leased. As the attached affidavit of RTEI's consulting engineer 
reflects, a 5 kw proposal operating directionally at night can be in operation 
within ninety days. The affidavit further explains that within thirty days a 
3 kw daytime, 250 watt nighttime, non-directional facility can be opera- 
tional. Both facilities will be constructed concurrently. In Oak Knoll, 
the Commission did not require the interim grantee to commence opera- 
tion until approximately fifteen days after grant of its application. It 
is respectfully requested that the Commission per mit RTEI to commence 
operation within thirty days after grant at which time RTEI should be per- 
mitted to operate at a power of 5 kw daytime, 250 watts nighttime, non- 
directional for sixty days. At the end of that period, RTEI will com- 
mence operation at 5 kw directional at night. KWK's operating authority 
should be continued for thirty days after grant of RTEI's application. 2/ 


7 : : ; 

= Beloit goes to great pains to question the St. Louis applicants’ good 
faith in advising the Commission regarding its negotiations for the 
utilization of KWK's facilities. The stockholders of RTEI have negotiated 
almost continuously since April, 1965, with representatives of the corpora- 
tion owning KWK's site and facilities. These negotiations concerned 
leasing or purchasing KWK's facilities and have been carried on in good 
faith. Unfortunately, they have been fruitless in that no equitable agree- 
ment could be reached. At the time the various letters referred to in 
Beloit's Opposition were filed, the parties believed they had reached an 
agreement in principle. However, in each instance it was later realized 
that in fact there was no agreement. 
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[Rec'd-FCC-Jun 1, 1965] 


FLY, SHUEBRUK, BLUME AND GAGUINE 
pears Washington, D. C. 
June 1, 1965 


Dear Mr. Waple: 


On behalf of our client, Thirteen-Fighty Radio Corporation, there 
are submitted to you herewith for filing an original and two copies 
of an application for interim authority to operate the facilities of 
Station KWK pending determination of which applicant shall receive 
a permanent authorization to use those facilities. 


It will be noted that the instant application proposes the use of the 
existing facilities of Radio Station KWK, and that appropriate ar- 
rangements have been made to lease those facilities for the dura- 
tion of the interim operation. Under the circumstances, it is be- 
lieved that it is not required to submit a new Section V-A of FCC 
Form 301, since all data concerning the KWK operation is present- 
ly on file with the Commission. In any event, the Commission's 
attention is respectfully directed to an application being filed simul- 
taneously herewith by KWK Broadcasting Corporation for a perma- 
nent authorization, using the present facilities of Station KWK. That 
application does contain a complete Section V-A of FCC Form 301. 
Since that engineering proposal is identical with the engineering pro- 
posal for the instant interim operation, the Commission is respect- 
fully referred thereto for any questions which may arise concerning 
the engineering proposal. 


There is also enclosed herewith a check in the sum of $50.00 as a 
filing fee for this application for interim operation. 


If there are any questions concerning the enclosed, will you please 
communicate with the undersigned. 


Very truly yours, 


/s/ Jack P. Blume 


Mr. Ben F. Waple 

Secretary 

Federal Communications Commission 
Washington, D. C. 20554 


[1436] 
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Explanation of Application | 
For Interim Authorization | 


In its Public Notice of April 1, 1965, (FCC 65-260), the Commission 
invited the filing of applications for interim authority to operate Station 
KWK's facilities by the close of business on May 31, 1965. The Public 
Notice stated that the Commission would consider joint applications of 
applicants for permanent authority, or individual applications from 
parties not seeking permanent authority. i 

KWK Broadcasting Corporation has been formed to apply for a 
permanent authorization for the facilities of Station KWK, and its applica- 
tion will be filed within the time allowed therefor in the Commission's 
Public Notice. The principals of KWK Broadcasting Corporation are also 
desirous of joining with other applicants for permanent authority in an 
application for an interim authorization to operate Station KWK's 
facilities. However, at this time, it does not know what other applica- 
tions will be filed for a permanent authority and which of these applicants 
will be interested in participating in an interim operation. Indeed, this 
will not be known until after the May 31, 1965, filing dates specified in 
the Commission's Public Notice. i 

Because of this uncertainty, principals of KWK Broadcasting 
Corporation have organized a separate corporation, Thirteen-Eighty 
Radio Corporation, to apply for an interim authorization. Once the 


other applicants who are interested in an interim operation have been 


ascertained, they will be invited to join in the 
| 

[1436] 
ownership of Thirteen-Eighty Radio Corporation, and to have an equal 
voice in all of its affairs, including the management of the station. At 
such time as others do join, the instant application will be amended to 
reflect the new officers, directors and stockholders of the company, 
the joint thinking of the stockholders on financing the interim opera- 
tion and, perhaps, revised proposals for programming and staffing 


the station. | 
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Thirteen-Eighty Radio Corporation has entered into an arrangement 
with Missouri Engineering Corporation to lease the present facilities of 
Station KWK at a monthly rental of $7,500. A copy of that lease is set 
forth elsewhere in this application. This is the same monthly rental 
now being charged to KWK Radio, Inc. for its use of these facilities. 

No additional equipment will be required and no new construction need 

be undertaken. Thus, there is avoided the impediment to interim 
operation noted by the U.S. Court of Appeals in Community Broadcasting 
Co. Inc. vs. FCC 107 U.S. App. D.C. 95, 274F (2d) 753 (1960) and by 

the Commission in its Memorandum Opinion and Order of July 20, 1964 

in the KRLA case (Oak Knoll Broadcasting Corporation, Docket No. 15444, 
FCC 64-665). 

As shown in Exhibit 1 of this application, Thirteen-Eighty Radio 
Corporation has an authorized capital of 2,000 shares of $100 par value, 
common stock. Two stockholders of KWK Broadcasting Corporation, 
Arthur M. Wirtz and James E. Coston, have already purchased 100 
shares of the 2000 shares authorized. The remaining 1900 shares will 
be available for subscription by any of the other 


[1437] 

applicants for permanent authorization or their principals, upon their 
making appropriate arrangements to participate in this interim operation. 

The Articles of Incorporation of Thirteen-Eighty Radio Corporation 
provide for the election of 7 directors. Under Missouri law, the corpora- 
tion cannot begin business until all 7 directors have been selected. To 
satisfy this requirement of Missouri law, the 7 present directors af KWK 
Broadcasting Corporation have been selected as the initial directors of 
Thirteen-Eighty Radio Corporation. However, once other applicants 
join in this interim operation, they will be accorded equal representation 
on the Board, replacing some of the present directors. This is also true 
insofar as the officers of Thirteen-Eighty Radio Corporation are con- 
cerned. 
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As indicated above, the program service and staff proposals of 
the interim operation will reflect the joint thinking of all of the partici- 
pants in the interim operation. For the present, however, and in order 
to place some proposal before the Commission, Thirteen-Fighty Radio 
Corporation has prepared program and staffing proposals which are 
based upon a continuation of what is essentially the present operation of 
Station KWK. Every effort will be made to persuade other participants 
in the interim operation to retain the present staff of the station, and 
to add such additional management and operating personnel as nay be 
necessary to effectuate the proposals. 


[1438] 

Prior to the institution of the Commission's license revocation 
proceeding, Station KWK was a highly profitable station. Applicant 
believes that the station will again be a profitable one just as soon as 
a new entity comes into control and advertisers can be assured. of a 
degree of permanency of the station's operation. The figures given 
in Section III hereof for the estimated cost of operation and estimate 
revenue for the first year reflect such a profit. These figures are 
projections based upon both the pre-revocation and the present opera- 
tions of Station KWK and the applicant's awareness of what additional 
staff and other operating expenditures will likely be required and 
what additional income can reasonably be anticipated. 

If, as anticipated, the station shows a profit, then it is the view 
of Messrs. Wirtz and Coston that none of the participants in the interim 
operation should benefit therefrom. Instead, it is hoped that agreement 
can be reached that the profits, if any, be used for some public | purpose 
or charity, such as support of the St. Louis Educational Television 
Station, KETC. 


1438 
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On the other hand, if the interim operation should continue to 
experience the operation losses which have characterized the operation 
of Station KWK in recent years, then the participants in the interim 
operation will be expected to advance funds as required to meet their 
pro rata share of such losses. 

If no other applicant for permanent authorization decides to join 
in the ownership of Thirteen-Eighty Radio Corporation, it is submitted 
that this application would still be eligible for 
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interim authority under the criteria laid down by the Commission in its 
Public Notice of April 1, 1965. Thirteen-Eighty Radio Corporation is 
not a party seeking per manent authority; its existence will cease when 
a final grant is made following the comparative hearing on the applications 
for permanent authorization. Moreover, as indicated above, Thirteen- 
Eighty Radio Corporation intends to so operate KWK during the interim 
period, as to provide no profit to its principals or to KWK Broadcasting 
Corporation. Further, KWK Broadcasting Corporation will not seek 
credit or advantage in the comparative hearing for any part which it or 
its principals may play in connection with the interim operation. 

Finally, it should be pointed out that because of the arrangements 
which it has made, Thirteen-Eighty Radio Corporation has immediately 


available to it a complete plant and staff, contracts for news service 


and other services, and contracts for the sale of time on the stations. 
Hence, it will be able to continue, without interruption, the service of 
Station KWK which the people of the St. Louis area have enjoyed since 
1927. 
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Broadcast Application LEGAL QUALIFICATIONS Section II, Page 5 


OTHER BROADCAST INTERESTS (see instructions on pager 1) 


3% Does applicant or any party to this application have now, or has applicant or any such: 
y interest in, or connection with, the followt: 


) Any application which has been denied by the Federal Communications Commission? 
(a) Any broadcast station the license of which has been revoked? 
If the answer to any of the foregoing parts of this paragraph is "Yes", show particulars in the table below: 


(1) Name of party having such (2) Nature of interest or (3) Call letters of station (4) Location 
interest connection (giving dates) or file number of application 


See Exhibit B 


a. Is the applicant or any party to this application controlled, directly or indirectly, by any 
person who has any interest in or connection with any broadcast station or application of the 
type eterna to in Paragraphs 1y(a) to (d)? If so, submit as Exhibit No. giving full 
particulars. 


21. (a) Are any of the parties to this application related to each other (as husband, wife, father, Yes oO 
mother, brother, sister, son or daughter)? 


(0) Does any member of the immediate family (i.e., husband, wife, father. mother, brother, Yes EJ 
sister, son or daughter) of any party to this application have any interest in or connection 
with any other broadcast station or pending application? 


(c) If answer ix “Yes” to either (a) or (b) above, state (a) names of the persons, (b) relationship, \(c) nature and extent of 
such interest or connection, (d) name of applicant or cal] letters of station, (e) file number of arplication, and (f) location 


_ Of Station oF proposed station imelves William W. Wirtz, the son of Arthur M.Wirtz, 
is Vice President and a director of Miiwaukee Broadcasting Co., 


WEMP, WEMD-IM, Milwaukee and of KWK Radio (KWK. He is not a stock 


OWNERSHIP AND CONTROL OF STATION 


22. The Commission is seeking in this paragraph information as to contracts and arrangements now in existence, as well as any 
arrangements or negotiations, written or oral, which relate to the present or future omership, control or operation of the 
station; the questions must be answered in the light of this instruction. 


(a) applicant's control over the station is to be by reason of: (Indicate by check mark) 


Ownership E} tease [X] Other authority oO 


(©) Name and address of the owner of the station (c) Will the applicant have and maitntain Yes ET] Nof7] 
(if other than the applicant) absolute control of the station, its M 
equipment, and operation, including complete supervision of 
the programe to be broadcast? If "No", explain 
Missouri Bngineering Corporation 


St. Louis, Missouri 


(@) are there any documents, instruments, contracts or understandings relating to ownership, ws 7] 
management, use or control of the station or facilities, or any right or interent therein? 


If so, attach as Exhibit No. copies of all such documents, instruments or contracts sunt 
state the substance of ora] contracts or unierstandings. None other than those disclosed herein 


Broadcast Application FEDERAL COMMUNICATIONS COMMISSION 


Name of Applicant i 

FINANCIAL QUALIFICATIONS 

OF BROADCAST APPLICANT Thirteen-Eighty Radio Corporation 

The Commission is seeking in the questions that follow informtion as t 


any arrangerents or negotiations, written or oral, which relate to the 
mast be enswered in the light of this instruction. 


© contracts and arrangements now in existence, as well as 
Present or future financing of the station; the questions 


1. a. Give estimated initial costs of meking installation for which application is mde. If performed under & contract for the 
campleted work, the facts as to such contract mst be stated in lieu of estimates as to the several items. In any event, the cost 
shown must be the costs in place and Teady for service, including the amounts for labor, supervision, materials, supplies and 


freight. Cost items such as professional fees, mobile equipment, non-technical studio furnishings, etc. should be incluted under 
"Other Items* below. 


Transmitter proper Antenna system, incluting antenne- Frequency and Studio technical equiprent, 
including tubes ground system, coupling equipment, modulation monitors microphones, transcription 
transmission line equipment, etc. 


$ 


Acquiring, remaiel- Give estimated cost of _ Give estimated 
ing, or construct- 


operation for reverses for 
ing buildings first year first year 


s+ 568,000 ¢ 582,000 


b. State the basis of the estimates in (a) above. 


Applicant has arranged to rent the land, buildings, broadcast equip- 
ment and other assets used in the present operation of Station KWK 
(See Exh. 4 attached). Cost of operation and estimated revenue 


figures are based upon experience of applicant's principals in the 
operation of Station KWK 


¢. The proposed construction is to be financed and paid for in the following manner (including specified statements as to the 
approximate amount to be met and paid for fram each source.) The financial plan should provide for any additional construction 
costs should the actual cost exceed the original estimated cost, and also for the early operation of the station in the 

event operating expenses should exceed operating revemes: 


Profits Credit, deferred 
fram existin: payrents, etc. 
operations. 


& detailed balance sheet of applicant as at the close of a month within 90 days of the date of 
the application showing applicant's financial position. If the status and composition of any assets and Mabilities on the bal- 
ance sheet are not clearly defined by their respective titles, attach as kxhibit No. schedules which give a canplete an- 


b. Attach as Exhibit No. a statement showing the yearly net income, after Federal income tax, for each of! the past 2 years, 
received by applicant from the varia types of activity in which he was engayed or fram any other sourceiew corpora tic 


3. Furnish the following information with respect to the applicant. only. If the answer in "None" to any or all item, specifi- 
cally so state: 


a. Arount of furs on deposit in bank or other depository b. Name an? address of the bank in which deposited 


$10,000 Manchester Bank of St. Louis 
¢. Name and address of the party in whose name the money is depositer 


Thirteen-Eighty Radio Corporation 


d. Conditions of deposit (in trust, savings, subject to check, on time deposit, who may draw on account and for what Purpose, 
or other canlition) \ 


Subject to check for any corporate purpose 
e. Whether the funds were deposited for the specific purpose of constructing and operating the station 


For operation of station 


= 
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FEDERAL COMMUNICATIONS COMMISSION 
Name of applicant 


KWK Broadcasting Corporation. 1447 


NOTICE TO ALL APPLICANTS 


The replies to the following questions constitute a representation of programming policy upon which the Conmission wil] rely in 
considering the application. It is not expected that licensee will or can adhere inflexibly in day-to-day operation to the rep- 
resentation here made. However, since such representation will constitute, in part, the basis upon which the Commission acts on 
the application, time and care should be devoted to the preparation of the replies so that they will reflect accurately applicant's 
responsible judgement of his proposed programming policy. 


Broadcast Application 


INSTRUCTIONS. 


Paragraphs 1 to 4 are divided into a left-hand colum which pertains to past operation and a right-hand colum which pertains to 
proposed operation. Applicants for new stations or assignees or transferees of existing stations are to fill in only the right- 
hand colum while applicants for authorizations for renewal of existing station licenses are to fill in both colums. 

Program data on past performance are to be based on the composite week for the year preceding the date of application except in 
the case of renewal applications where the year preceding the expiration date of the existing license is to be used. The days 


3. 


4 


1 


comprising the composite week of each year will be designated by public notice on or about November 15th of that year. 


Program classifications incident to the replies to Paragraphs 2, 3, and 4 below, are to be in accordance with the definitions on 


Page 4 of this Section. 


Assignees or transferees filing FCC Form 314 or 315 need not complete paragraphs 5 or 8. 


FROUGD (PRUTION (or @ Up rsd 


(a) State actual minimum weekly schedule of operation under 


the present authorization, giving opening ‘and closing time and 
total hours for weekdays and Sunday. { 


2 


(a) State for the composite week the percentage of time which} (b) 


was devoted to each of the following types of programs (totals 
to equal 100%) - 


(8) 
(9) 


Entertainment (include here all 
programs which are intended pri- 
marily as entertairment, such as 
music, drama, variety, comedy, 
quiz, breakfast, children's, etc.) 


Religious (include here all ser- 
mons, religious news, music, and 
drama, etc.) 


Agricultural (include here all 
programs containing farm or mr 
ket reports or other information 
specifically addressed to the 
agricultural population) 


Baucational (include here pro- 
grams prepared by or in behalf 
of educational organizations, 
exclusive of discussion programs 
which should be classified under 
(6) below) 


News (include here news reports 
and commentaries) 


Discussion (include here forum, 
panel and round-table programs) 


Talks (include here all conver- 
sation programs which do not fall 
under Points (2), (3), (4), (5), 
or (6) above, including sports) 


(W) Miscellaneous 


(0) State minimus weekly schedule of operation proposed by licen- 


(1) Entertainment (include here all 


see, permittee, assignee or transferee, giving opening and 
closing time and total hours for weekdays and Sunday. 


24 hours a day except Sunday 
midnight to 5:55 a.m. Monday 
151:55 per week 


State the percentage of time to be devoted to each of the 
following types of programs for a proposed typical week of 
operation under the authorization requested (totals to equal 
WOK). Attach program schedule for this proposed typical week 
and indicate thereon the class of each program in accordance 
with paragraph 4(b). 

Exhibit S 


programs which are intended pri- 
marily as entertainment, such as 
music, drama, variety, comedy, 
quiz, breakfast, children's, etc.) 


Religious (include here all ser- 
mons, religious news, music, and 
drama, etc.) 


Agricultural (include here all 
programs containing farm or mar- 
ket reports or other information 
specifically addressed to the 
agricultural population) 


Bducational (include here pro- 
grams prepared by or in behalf 
of educational organizations, 
exclusive of discussion programs 
which should be classified under 
(6) below) 


News (include here news reports 
ani commentaries) 


Discussion (include here forum, 
panel and round-table programs) 


Talks (include here all conver- 
sation programs which do not fall 
under Points (z), (3), (4), (S)> 
or (6) above, including sports) 
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Exhibit 2 
Other Business Interests 
Arthur M. Wirtz | 
Chairman of Board of Wirtz, Haynie and Ehrat, Inc., real estate 
management and investments, 1927 to date. Mr. Wirtz and his family 
own all of the stock of this corporation. | 
Mr. Wirtz is also an officer of the following See which 
are controlled by Wirtz, Haynie and Ehrat, Inc.: | 
Consolidated Enterprises, Inc., Chicago, Ill., real estate and 
investments. President and Director, 1935 to date. 


Chicago Stadium Corporation, Chicago, Ill, sports arena. 
President and Director, 1935 to date. 
St. Louis Arena Corporation, St. Louis, Mo., sports arena. 


President and Director, 1947 to date. 

American Furniture Mart Corporation, Chicago, IlLl., furniture 
mart. Chairman and Director, 1952 to date. : 

Forman Realty Corp., Chicago, Ill., real estate, President and 
Director, 1945 to date. 

Bismarck Hotel Company, Chicago, Ill., hotel, office building, 
theater, President and Director, 1956 to date. 

Chicago Blackhawk Hockey Team, Inc., Chicago, ILl., professional 
hockey team. President and Director, 1954 to date. 

Griggs, Cooper & Co., St. Paul, Minn., wholesale liquor 
distributor. Chairman and Director, 
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[1472] 


Exhibit 2 
Page 2 
1957 to date. 
Rathjen Bros., Inc., San Francisco, Calif., wholesale 
liquor distributor. Chairman and Director, 
1959 to date. 
Rathjen Bros. of Oakland, Oakland, Calif., wholesale 
liquor distributor. Chairman and Director, 
1959 to date. 
Independent Wholesale Liquor Co., Ft. Worth, Texas. 
Director, 1959 to date. 
Independent Wholesale Liquor Co. of Dallas, Texas. 
Director, 1959 to date. 
Judge and Dolph, Ltd., Chicago, Ill., wholesale 
liquor distributor. Director, Dec. 1964, to present. 
Frontenanc Management Corp., St. Louis, Mo., real estate 
management. Chairman of the Board, 1964 to date. 
Mr. Wirtz is also an officer of the following corporations: 
Standard Theatres, Inc., Milwaukee, Wisconsin, theatre 
operators. Vice President and Director, 1953 
to date. (Wirtz, Haynie and Ehrat, Inc. has a 
50% interest in this company). 
First National Bank of South Miami, South Miami, 
Florida. Chairman of the Executive Committee, 
1961 to date. (St. Louis Arena Corporation has 
a 25% interest in this company). 
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[1473] 


Exhibit 2 
Page 3 


Automatic Canteen Company of America, Chicago, Ill. 
Director, Member of the Executive Committee, 
1962 to date. This company, which is listed 
on the New York Stock Exchange, manufacturers 


and operators of vending machines and institutional 


cafeterias. (Wirtz, Haynie and Ehrat, Inc. owns 
less than 1% of its stock.) 


Chicago, Milwaukee, St. Paul & Pacific R. R. Co., Chicago, 
ll., railroad. Director, Member of the Executive 
Committee. (Wirtz, Haynie and Ehrat, Inc. owns 
less than 1% of stock). 


Milwaukee Broadcasting Company, licensee of Stations 
WEMP and WEMP-FM, Milwaukee, Wisconsin. See 
Exhibit 3. 


KWK Radio, Inc., the former licensee of Station KWK, 
St. Louis, Mo., is a wholly-owned subsidiary of 
Milwaukee Broadcasting Company. Chairman of 
the Board and a Director since May 13, 1963. See - 
Exhibit 3. 


Mr. Wirtz has the following additional business interest | 

. Louis: 

Frontenac Apartments, 40 Kings Highway, St. Louis, Mo. 
Mr. Wirtz and members of his family own this high- 
rise apartment building. 

Missouri Engineering Corporation--Mr. Wirtz is not 
an officer, director or stockholder of Missouri 


Engineering Corporation, but 
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[1474] 
Consolidated Enterprises, Inc., is a stockholder owning 
53.5% of the stock of that company. 

Note: Until 1957 Mr. Wirtz was a director and Vice-Chairman of 
the Board of Madison Square Graden, a sports arena in New York City. 
Following a civil anti-trust case (Civil Action No. 74-81) brought in 
1953 in the U.S. District Court, Southern District of N. Y., entitled 
United States vs. International Boxing Club of N.Y., et al., Mr. Wirtz 
divested himself of all interests in Madison Square Garden. 


* * * * * 


[1478] 
Exhibit 3 


OTHER BROADCAST INTERESTS 
OF APPLICANT'S PRINCIPALS 


Arthur M. Wirtz is Chairman of the Board of Directors of 
Milwaukee Broadcasting Company, licensee of Stations WEMP and 
WEMP-FM, Milwaukee, Wisconsin. Milwaukee Broadcasting Company 
also owns 100% of the stock of KWK Radio, Inc., which is authorized 
to operate Station KWK, St. Louis, Mo., through June 30, 1965, the 
effective date of an order revoking that station's license. 

Mr. Wirtz first acquired an interest in Milwaukee Broadcasting 
on April 30, 1963, when he purchased 1484 shares of its stock. This 
transaction occurred at a time when there was outstanding the Examiner's 
Initial Decision proposing to dismiss the KWK revocation proceedings 
(Docket No. 13,827). Thus, Mr. Wirtz was not an owner of Milwaukee 
Broadcasting Company, or connected with it or its subsidiary in any 
way at the time of the actions which led to the Commission's Order of 
Revocation. 

On April 1, 1964, Mr. Wirtz purchased an additional 450 shares 
of stock of Milwaukee Broadcasting Company and thereby acquired 
control, pursuant to Commission consent. (File No. BTC-4449). At 


the same time, a companion application was granted for the transfer of 


147 
149 Loe) 


control of Milwaukee's subsidiary, KWK Radio, Inc. (File No. BTC-4500). 
Thus, Mr. Wirtz currently holds 1,934 shares (38.68%) of the Milwaukee 
Broadcasting Company stock. In addition, he votes the 741 shares of 
Milwaukee's 


[1479] 
common stock which is owned by Standard Theatres, Inc., a corporation 


in which he and James E. Coston are each 50% stockholders. 

Mr. Wirtz has been Chairman of the Board anda Director of KWK 
Radio, Inc. since May 13, 1963. 

James E. Coston has been President (since April 13, 1964), and 
Director (since May 13, 1963) of the licensees of Stations KWK and 
WEMP. He presently has no direct stock interest in either corporation, 
but is a 50% owner of Standard Theatres, Inc., which as indicated above, 
is a stockholder of Milwaukee Broadcasting Company. , 

As in the case of Mr. Wirtz, Mr. Coston's first connection with 
Radio Station KWK and its parent Milwaukee Broadcasting Company, 
was at a time when there was an outstanding Examiner's Initial Decision 
proposing to dismiss the KWK revocation proceeding. He was not 
connected with either corporation at the time of the actions which led to 
the Commission's Order of Revocation. 

Rexford H. Caruthers is the Secretary and Director of es 
Inc., licensee of Station WADM, Decatur, Indiana, 1960 to date (no 
stock interest). 

Emory D. Jones has been a director of KWK Radio, Inc. since 
May 31, 1964, and its Vice President since April 14, 1963. He had no 
connection with KWK Radio, Inc. or its parent at the time of the acts 
which led to the Commission's Order of Revocation. 
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Exhibit 4 
Plan of Financing 


All of the physical assets of radio Station KWK, including its 
land, transmitter building, towers and other broadcast equipment, 
its record library, office furniture and fixtures, etc.are owned by 
Missouri Engineering Corporation. The latter has agreed to lease all 
of these assets to Thirteen-Eighty Radio Corporation for $7500 per 
month for the period of the interim operation. (See Exhibit 4-A attached.) 

The broadcast equipment and other physical facilities obtained 
under this lease will be sufficient to permit continued operation of the 
station and no funds will be required to be expended for construction 
of any additional facilities. During the course of the interim operation, 
replacement may be required of tubes and other items of equipment 
but the expenditures for the same should be nominal and can be paid 
for either out of existing capital, or the earnings of the station. 

KWK Radio, Inc. which presently operates Station KWK has 
agreed to assign to Thirteen-Eighty Radio Corporation all of its execu- 
tory contracts for the sale of time on the station, its contract for news 
service, its music licenses with ASCAP and BMI, its union contracts 
and the like. (See Exhibit 4-B attached). In light of this arrangement 
it is expected that Thirteen-Eighty Radio Corporation can continue the 
operation of Station KWK without interruption, and without any loss of 


income. 


[1481] 
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Applicant believes that Thirteen-Eighty Radio Corporation can 
operate Station KWK at a profit during the first year of operation. 
However, it is not unmindful of the fact that the station has suffered 
operating losses, for some years, since the institution of the license 
revocation proceeding. The operating statement of KWK Radio, Inc. 
shows that for the first four months of 1965, Station KWK had an 
operating loss of $12, 272.09 before the payment of interest and 
similar non-operating items. If it be assumed that losses of this order 
would continue throughout the year, then Thirteen-Eighty Radio Corpora- 
tion would require approximately $36, 700 to meet the same. Attached 
hereto (Exhibit 4-C) is a letter from Arthur M. Wirtz, applicant's 
President, agreeing to advance up to $90, 000 to meet such operating 
deficits. Of course, if other parties join in the interim operation, and 
if losses of this kind actually do occur, then each party would be 
expected to advance his pro rata share of the funds necessary to meet 
these losses. 

If, as anticipated, the station operates at a profit, then it is the 
view a@ Messrs. Wirtz and Coston that neither they nor any of the par- 
ticipants in the interim operation should benefit therefrom. Instead, 
Messrs. Wirtz and Coston pledge that the prof its, if any, earned by 
the station will be used for some public purpose or charity, such as 
support of the Educational Television station in St. Louis. | 


[Rec'd-FCC-Jun 1, 1965] 


Thirteen-Fighty Radio Corp. 
Exhibit 4-A 


May 29, 1965 


Thirteen-Eighty Radio Corporation 
430 Paul Brown Building 
St. Louis, Missouri 63101 


Gentlemen: 


As you are aware, we are the owner of certain land, broad- 
cast equipment and other physical assets currently being used by 
KWK Radio, Inc. in the operation of Station KWK, St. Louis, Mis- 
souri. We understand that you are applying to the Federal Com- 
munications Commission for interim authority to operate the fa- 
cilities now licensed to KWK Radio, Inc., which license is about 
to terminate. In the event such interim authority is granted to 
you, we agree to lease to you all of the land, broadcast facilities 
and other physical facilities now being used by Station KWK for 
a monthly rental of $7500, such rental to commence on the first 
day of the month in which you commence broadcasting. The lease 
will terminate on the date of a final order of the FCC granting 
permanent authorization to any applicant for operation of a station 
on the KWK frequency. 


Our agreeing to enter into such lease stems from the fact 
that KWK Broadcasting Corporation, with which your present 
stockholders are identified, has entered into a contract to buy 
the KWK assets from us, if it is the successful applicant for a 
permanent authorization. The lease between us will contain an 
agreement by you that you will limit your stockholders to per- 
sons who enter into like agreements with us to purchase the fa- 
cilities of KWK if they are granted the permanent authorization 
to operate on 1380 KC in the city of St. Louis, Mo. 


Very truly yours, 
MISSOURI ENGINEERING CORP. 


By: /s/ Arthur M. Solomon 
Vice-President 


[1520] 
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[Received July 9, 1965] 


REQUEST THAT APPLICATION BE DISMISSED 


Radio Thirteen-Eighty, Inc., by its attorneys, respectfully requests 


the Commission to dismiss by virtue of Section 1.566 (a) of the Rules and 
Regulations, the application of Thirteen-Eighty Radio Corporation (herein- 
after called "Applicant"') for interim authority to operate on the 1380 


kilocycles frequency at St. Louis, Missouri, and in support hereof states 


as follows: 1/ 


The subject application was accepted for filing by the Commission 
on July 8, 1965. This does not, however, preclude its subsequent 
dismissal consistent with the provisions of Section 1.566 (a) of the 
rules. A formal petition to deny is not being submitted at this 

point because a hearing on the application is presently scheduled 
for July 15, 1965. It is pertinent to note, however, that Radio 
Thirteen-Eighty, Inc., has also submitted an application for interim 
authority in St. Louis which is mutually exclusive with the applicant's 
and that, except as otherwise noted, all allegations of fact contained 
herein are matters of record with the Commission and of which 
official notice may be taken. 


1520 
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7. Neither can it be questioned that substantially the same applicant 
is involved. There are three corporations, the ownership of which is per- 
tinent here — the Applicant, KWK Radio, Inc., and Milwaukee Broadcasting, 
Inc. 5/ KWK Radio, Inc., is a wholly owned subsidiary of Milwaukee Broad- 
casting Company. The following is a comparison of the three corporations, 


in their pertinent respects: 


* 


152-B 
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Milwaukee Broad- 
Applicant KWK Radio, Inc. casting Company 


DIRECTORS 
Arthur M. Wirtz Arthur M. Wirtz Arthur M. Wirtz 
James E. Coston James E. Coston James E. Coston 
Emory D. Jones Emory D. Jones 6/ 
William Morrison Harlan, Jr. William M. Wirtz William M. Wirtz— 
Rexford H. Carthuers Arthur M. Solomon 
Robert M. Guion Russel Mortenson 
Daniel F. Sheehan, Jr. 
OFFICERS 
Chairman of the Board 


Arthur M. Wirtz Arthur M. Wirtz 


President 


Arthur M. Wirtz James E. Coston James E. Coston 


Vice Presidents 


Emory D. Jones Emory D. Jones Russell Mortenson 
Rexford H. Carthuers William M. Wirtz William M. Wirtz 


Secretary 


Emory D. Jones Arthur Solomon”/ Arthur Solomon 


Treasurer 


Rexford H. Carthuers William M. Wirtz William M. Wirtz 


William M. Wirtz is the son of Arthur M. Wirtz. 


In Table I of Section II of the KWK Broadcasting application, 
Mr. Solomon is not listed as an officer or director but he did 


certify the By-Laws as Assistant Secretary. He has no apparent 
relationship with Thirteen-Eighty Radio Corporation. 


[1522] 
152-C 
[1522] 


Shareholders 


Arthur M. Wirtz Milwaukee Broadcasting Arthur M. Wirtz 
(80%) Company (100%) (38.68% 
James E. Coston 2/ Standard eee 
(20%) Inc. (owned one half 
each by Arthur Wirtz 
and James Coston) 
(14.82%) 9/ 


| 

8. The pattern is clear. There is a triumverate (granting ; a degree 
of independence from Arthur Wirtz by Messrs. Jones and Coston) which is 
the moving force in all three entities. The Wirtz group owns a majority 
interest (indirectly in the case of KWK Radio, Inc.) in each of the’ three 
corporations; virtually all of the principal executive offices in each cor- 
poration are filled by members of the group; and the group effectively 
controls the Board of Directors of each of the corporations. In the latter 
respect, the group claims three of seven directorships of the Applicant, 
but the significance of the lack of majority is minimal, since only a vote 
of a majority of shareholders is required for election to the Board. 


Although Mr. Jones is not a shareholder in the Applicant, he isa 
director and from all indications, it appears that Mr. Jones is, 
in effect, an employee of Mr. Wirtz, see Exhibit 2 to the subject 
application. 


Arthur M. Wirtz votes the Milwaukee Broadcasting Company stock 
of Standard Theatres. 
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[1534] 
EXCERPTS FROM 
MEMORANDUM OF LAW 
THIRTEEN-EIGHTY RADIO CORPORATION, an applicant in the 
above-captioned proceedings, by its attorneys, hereby files its memoran- 


dum of law, as authorized by 


[1535] 

the Commission in its July 7, 1965 Memorandum Opinion and Order 
designating this proceeding for oral argument before the Review Board 
(FCC 65-612). | 

* * * * ' 

II - Acceptability of Interim Proposals 
[2] The Commission's Public Notice of April 1, 1965, setting 

forth the procedure to be followed for applications for the facilities to be 
vacated by KWK, concluded with the following paragraph: 


[1536] 

"Notice is also given that the Commission will consider joint 

applications (by applicants for permanent authority) or individual 

applications (by parties not seeking permanent authority) for 

interim authority to operate Station KWK's facilities. Applications 

for interim authority must be tendered for filing at the offices 

of the Commission by the close of business on May 31, 1965. WW 

(Underscoring supplied). : 
Earlier in the Public Notice, the Commission had made clear that 
applications for permanent authority must be "substantially complete” 
and tendered for filing by May 31, 1965. : 

[3] It must be noted, at the outset, that the Commission invited 
the filing of applications for interim authority and not mere informal 
requests. The reason for this is clear. Only an application would 


supply the Commission with the necessary information upon which it 


[1536] 
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could make the required findings concerning the qualifications of an 
applicant for interim authorization, his plans for financing the interim 
operation (no small question in light of KWK's record of losses), his 
plans for staffing the interim operation and, most important, what kind 
of program service the interim operation would make available to the 
public in the St. Louis area. 

[4] Nor should it be assumed that the proposals 


[1537] 
of an interim application are the same as those of the permanent applica- 
tion. For example, the program proposals of Radio Thirteen-Eighty 
and of Thirteen-Eighty Radio Corporation are quite different from what 
their respective owners proposed in their applications for permanent 
authority. Clermont, at one point, had quite a different engineering 
proposal for its interim authorization and for its permanent authoriza- 
tion. It was because of these and other such differences, and because 
of the necessity for the Commission to be aware of precisely what 
each applicant was proposing, that the Commission's Public Notice 
spelled out the requirement for the filing of an application. 

[5] The Commission's rules likewise make clear that a permit 
for the construction of a new standard broadcast station will be granted 
only upon a formal, written application therefor. $1.511 of the Rules 
provides that applications are required for construction permits and 
licenses. §1.533(a)(1) indicates that FCC Form 301 is to be employed 


when authority is sought to construct a new broadcast station. Finally, 


$1.1111 of the Rules provides for a $50.00 filing fee for applications 


requesting a construction permit for a new standard broadcast 
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station. Hence, what is required to meet the terms of the Public 
Notice herein is a formal, written application on FCC Form 301, 
accompanied by a filing fee a $50.00. 
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[6] Only three of the seven parties listed in the caption above 
have filed formal, written applications for interim authorizations and 
paid the prescribed $50.00 filing fee with their applications. These 
three are Thirteen-Eighty Radio Corporation, Radio Thirteen-Eighty, 

Inc., and Clermont Broadcasting Company. The other applicants sub- 
mitted little more than a paragraph or two, in either the covering letter 
or in the body of their application for permanent authority, expressing 
some general interest in participating in an interim operation. 

[7] lt is respectfully submitted that the filings of Missouri 
Broadcasting, Inc. and Victory Broadcasting Company, Pike-Mo 
Broadcasting Co. and Great River Broadcasting, Inc. should be treated 
by the Review Board as merely an indication on the part of these applicants 
of an interest in participating in an interim operation, rather than as 
applications for an interim authorization. 

[8] One other point should be noted in connection with Bese So- 


called "applications" for 
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interim authorizations. The Commission's Public Notice made clear 
that applications for interim authorizations would not be accepted from 
entities which were also applicants for permanent authorizations. Five 
of the listed "applicants" for interim authorizations also have pending, 
in their own names, applications for permanent authorizations. These 
applicants are: Pike-Mo Broadcasting Co., Clermont Broadcasting 
Company, Missouri Broadcasting, Inc., Victor Broadcasting Company, 
Inc., and Great River Broadcasting, Inc. The very fact that each of 
these five "applicants" applied in their own names, not only makes 
them ineligible to receive an interim grant, but reflects the fact that 
they are not seriously applying for an interim authorization. At best, 
the informality of their approach reflects merely an advice to the 
Commission of their desire to participate in an interim operation, if 


one is authorized. 
* 
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[19] This major last-minute change in the Clermont engineering, 
at the least, raises the following questions: Is this low-powered pro- 
posal one for substantially the same facilities as are now occupied by 
Station KWK? If not, what areas and populations presently served by 
KWK would lose service as a result of an interim operation with the 
proposal now made by Clermont? Would the low-powered operation 
now proposed provide service to all of the City of St. Louis, and to the 
St. Louis urbanized area, in accordance with the Commission's rules 
and standards? It is respectfully submitted that the Review Board can- 
not, and should not authorize an interim operation with the facilities 
now proposed by Clermont unless and until these questions have been 
answered in an evidentiary hearing. Since the oral argument procedure 
established by the Commission does not permit the taking of evidence 
on these questions, and since the Board does have before it alternate 
proposals which do [not] involve any reduction in service, the Board 
can and should deny the interim proposal herein of Clermont. 


* * * * * 
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* * * * * 
WHEREFORE, it is respectfully submitted that, as a matter 
of law and policy, the only application for 


[1548] 
interim operation which can be granted is that of Thirteen-Eighty 
Radio Corporation. 


* 
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[Received July 20, 1965] 
[1554] 
MEMORANDUM OF LAW 
This Memorandum is submitted on behalf of THIREEEN-EIGHTY 
RADIO CORPORATION, pursuant to authority granted by the Board 
during the course of the Oral Argument herein on July 15, 1968. It is 
directed solely to the question 


[1555] 
of the so-called KOA rights of other stations on KWK's frequency, 
(1380 kc), particularly in light of the Court of Appeals decision in the 
ABC-KOB case. 

The ABC-KOB case has been before the U.S. Court of es 
on two separate occasions in recent years. It is believed that both 
decisions of the Court are relevant to the issues presented in the 
instant case. 


1/ 


The first of these decisions— was rendered on May 27, es on 


an appeal by ABC seeking relief from the continued interim operation 
of Station KOB, Albuquerque, on 770 kc, under a series of SSA's, 
extending back to 1941. The Court affirmed the Commission and denied 
ABC the relief requested from the interim operation of KOB. | 

The Court held that ABC had a right to be heard on whether its 
position "as a network should be permanently prejudiced by forcing it 
to share a channel if other networks are given full use of clear channels. WW 
However, the Court refused to state when or where such hearing should 
be held, leaving such procedural questions to the broad discretion of 
the Commission. The Court stated: | 

", , .the Commission should seek to provide channel facilities 

to the ABC network on a basis which is fair and equitable in 

comparison with other networks. Whether this is to be done by 

permitting ABC to intervene in the clear channel proceedings 

now pending, or through some other means, is not for us to 
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say. It may be that ABC can raise its claims 


ny hae 


*/ American Broadcasting-Paramount Theatres, Inc. V. F.C.C., 
280, F. 2d 631, 108 U:S. App. -D.C. 83, 20 RR 2001 (1960). 
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in this regard by filing competitive applications when present 
licensees on other frequencies seek renewal or by seeking 
modification of existing licenses held by others. Perhaps the 
Commission will afford, sua sponte, some other procedural 
remedy. Thus, 'we do not believe that ABC has been or should 
be precluded from a hearing on its claim that the public interest 
requires that the loss of service in the East, which Class I 
broadcasting from Albuquerque produces, be absorbed by some 
eastern broadcaster other than WABC. Any failure by the 
Commission to give due consideration to ABC's claims for 
treatment comparable to that accorded to other networks, when 
raised in an appropriate manner, may be brought to the courts 
for review." 
What is significant here is that the Court did not disturb the continued 
interim operation of KOB on 770 kc, while the case continued to be 
litigated before the Commission. 
The ABC case was again before the Court of Appeals in 1965, 
following a Commission hearing on the permanent disposition of 


770 ke. 2/ This time, ABC sought relief from a Commission Order 
holding that 770 kc should be shared by both Station WABC, New York, 
and KOB, Albuquerque, with both stations classified as Class I-B 


stations. This time the Court reversed, holding that the Commission 
had not given adequate consideration to the need for equality of treat- 
ment for the ABC network with that accorded CBS and NBC radio net- 
works. It is to be noted that this reversal was directed to the 
Commission's 


Sa, ae 


°’ American Broadcasting-Paramount Theatres, Inc., 
F. 2d , 4 RR (2d) 2006 (1965). 
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permanent disposition of 770 kc, following the full-dress evidentiary 


hearing. Among other things, the Court stated: | 
"Our [1960] affirmance of the KOB decision was conditioned, 
as heretofore noted, on the premise that in the end fair and 
equitable channel facilities would be given ABC in comparison 
with other networks." (Footnote 7. Underscoring supplied). 


This language makes clear that the Court was concerned throughout 
with the ultimate disposition of the case, and not with interim alloca- 
tions designed to maintain service to the public during the course of 
the Commission hearings. : 

The Court remanded the case to the Commission "for further 
proceedings". However, it did not order an end to the continued interim 
of operation of Station KOB on 770 kc, and that station is still operating 
on that frequency. Similarly, Station WABC continues to operate non- 
directionally pendente lite. 

It is respectfully submitted that the views expressed by the under- 
signed during the oral argument as to the scope of the Commission's 
authority to make interim grants pendente lite, are fully supported by 
the two decisions of the Court of Appeals in the ABC case. Read 
together, these two decisions stand for the following: Whenever an 
existing licensee's rights (whether KOA rights or its rights to equality 
of treatment with other networks) are adversely affect, the Commission 
must afford a | 


[1558] 
full and fair hearing before making a permanent disposition of those 
rights. However, the Commission has wide discretion in procedural 
matters and the Court normally will not disturb interim grants designed 
to preserve the ‘status quo, while the hearing, looking to a ne manent 
solution, is in progress. 
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Nor, is the length of time during which the interim operation will 
be in effect, material. KOB has operated on 770 kc for more than 20 
years. Since 1957, it has operated with a directional array which does 
not fully protect WABC. So, too, WABC has continued to operate non- 
directionally, pendente lite, despite a 1961 order of the Commission that 
it directionalize. 
At this point, it is appropriate to re-examine the KOA case. 3/ 
In that case, the licensee of an existing clear channel station complained 
about the grant, without hearing, of an application which would cause new 
electrical interference within its hitherto interference-free service area. 
As a result, it was alleged, vast areas and populations previously served 
by Station KOA would lose service. The loss of such areas and populations 
would, of course, make the station less attractive to sponsors and, hence, 
the station would suffer a direct economic 


Ly Federal Communications Commission v. National Broadcasting 
Company, Inc., (KOA), 319 U.S. 239 (1943). 
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injury. The Court held that such a loss of existing service constituted 
a modification of KOA's license, entitling it to a hearing. 

The facts in the instant case are quite different from those in 
KOA. A grant of an interim authorization permitting KWK's operation 
to continue beyond July 31, 1965, would not result in new or increased 
interference to Stations WBEL, South Beloit; WMBG, Richmond, or 
other stations similarly situated. Not a single person presently served 
by those stations would lose service. None of these licensees could 
possibly show that a single one of their advertisers is likely to cancel 
his advertising because of the interim operation at KWK. Indeed, these 
stations claim of injury appears to rest upon a failure to gain service 
if the status quo continues pendente lite. This is factually and legally 
quite a different proposition from that which was before the Courts 
in the KOA case where the licensee was faced with an affirmative injury, 
in the form of loss of present service area upon which its present income 
depended. 
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This failure to gain service area may constitute an injury of some 
kind, but, surely, it is not a KOA type of injury. None of these 1380 ke 
stations would 


[1560] | 
have their licenses modified, if the status quo was maintained. Since 
each came on the air after KWK, their "licenses" require the acceptance 
of the KWK interference and the same would not be modified by a con- 
tinuance of this interference. If the Board made a grant which would in- 
crease the interference to any of these stations (as appears to be the 
case with the Clermont proposal), then a modification of license might 
be involved. | 

In any event, it would appear to be legally sufficient under the 

ABC case, if "in the end", (i.e. , after the comparative hearing on the 
permanent authorizations for St. Louis, etc.,), the Commission proper ly 
weighs the needs of St. Louis for the new service on 1380 ke, with the 
needs of the areas and populations in South Beloit, Richmond, ete. , which 
would be gaining service. 


In advancing these views, Thirteen-E ighty Radio sa sis is 


not unmindful of the contention advanced at the oral argument by 
several parties, to the effect that Station KWK has been deleted and can 
no longer be treated as an existing operation on 1380 kc. These par- 
ties argued that the Commission is required to approach the question 
of interim operation as if this were a brand new allocation, without 
there ever having been in existence a station on 1380 ke in St. Louis. 
This, it is respectfully submitted, is a fanciful legal theory which 
borders on | 
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pure fantasy. 
Surely, nothing which the Commission has done in this cage 
lends any support to these views. On the contrary, the Commission 
has taken several actions which fly in the face of this theorizing. 
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In this connection, the following should be noted: 
(1) Under the North American Regional Broadcast Agreement 
(NARBA), the United States is required to notify other signatories 
to that treaty of the deletion of any U.S. station. The Commission 
has not notified as to the deletion of Station KWK and apparently 
does not intend to notify until after a final decision in the compara- 
tive hearing on the applications for permanent authorizations, at 
which time it will notify both as to the deletion and the new assign- 
ment on 1380 kc.’ It would appear, therefore, that the Commission 
does not view KWK as a deleted, non-existing operation. 
(2) On June 23, 1965, the Commission extended the operating 
authority of the present Station KWK for the period ending July 31, 
1965. According to the proponents of the above 
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theory, this interim operation of KWK during July would have 

effected a modification of the licenses of the several co-channel 

stations who receive interference therefrom. Under the legal 
theory advanced in the oral argument, these licensees would have 
been entitled toa KOA hearing. Yet the Commission felt, and 
properly so, that a KOA hearing was not required in order to 
maintain the status quo for a little longer. This would also have 

been true had the Commission decided on a 90-day extension, a 

six-month extension, or even an extension until a final decision 

on the permanent authorization. 

In sum, the views advanced about KOA rights in connection with 
the interim operation are based upon a legal theory which is unsound, 
and which finds no support in any action which the Commission has 
taken in connection with this case. 


| [1570] 
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WHEREFORE, it is respectfully submitted that it would be law- 
ful and proper for the Commission to | 


[1563] 
grant an interim authorization to continue to use the facilities of Station 
KWK, St. Louis, pending the outcome of the comparative hearing. 
Respectfully submitted, 


THIRTEEN-EIGHTY RADIO 
CORPORATION 


By: /s/ Jack P. Blume 
July 20, 1965 * kk 


[Received July 22, 1965] 
[1569] 
EXCERPTS FROM 


OPPOSITION TO "REQUEST THAT APPLICATION 
BE DISMISSED" 


* 


[1570] 
* * * * * 

[2] The instant pleading is virtually identical with the companion 
pleading filed jointly by the seven applicants. Hence, this opposition 
must necessarily be largely repetitive of what has heretofore been said 
in the opposition of KWK Broadcasting Corporation to the joint request 
that that application not be accepted. To avoid the repetition here of 
everything which has been said in the opposition of KWK Broadeasting 
Corporation, a copy of that pleading is physically attached hereto and 


incorporated by reference. 
* * 
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* bd bs * * 

[6] Broadcasting, the present applicant, has seven stockholders. 
Five of these, holding in the aggregate 52% of its stock, are not now and 
never have been stockholders of either KWK Radio, Inc., or its parent, 
Milwaukee Broadcasting Company. Only two of the present applicant 
stockholders, James E. Coston and Arthur M. Wirtz, who own 23% 
and 25% respectively, have any ownership interest in Milwaukee Broad- 
casting, and they did not become identified with the latter company 
until April, 1963, almost three years after the Commission had issued 
its Order To Show Cause in the revocation proceeding. At that time, 
Milwaukee Broadcasting Company was in poor financial condition because 
of the continued losses which had been suffered as a direct result of the 
St. Louis revocation case. The then owners of Milwaukee Broadcasting 
approached Messrs. Coston and Wirtz for financial help. After the 
latters' attorneys had reviewed the record in the revocation proceeding, 
including the 


[1578] 
then outstanding Initial Decision of the Hearing Examiner looking to a 


dismissal of the Order To Show Cause, they recommended the invest- 


ment to Messrs. Coston and Wirtz and the latter agreed, in April of 
1963, to invest some $230,000 in Milwaukee Broadcasting Company. 
Later they made additional investments and advances in an effort to 
keep the company alive. In April, 1964, with Commission consent, 
control of Milwaukee Broadcasting Company passed to Mr. Wirtz 
and a corporation owned jointly by Messrs. Wirtz and Coston. Al- 
together they have now loaned or invested well over $1, 000, 000 to 
Milwaukee Broadcasting. 

[7] It will be seen that Messrs. Coston and Wirtz are truly 
innocent victims of the Commission's Order of Revocation. Not only 
did they have nothing to do with the events which led to the license 
revocation, but they were not even identified with the licensee or 
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its parent, until long after these developments. They now stand to lose 
a substantial amount of money due to no fault of their own. In an effort 
to avoid this result, they have jointed with a group of prominent St. 
Louisans in a new application for the KWK facilities. As indicated above, 
Messrs. Coston and Wirtz do not 
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have voting control of the new entity.2/ They constitute only two of the 
seven-man Board of Directors and hence, do not control the corporation 
through its Board. oy “While Mr. Wirtz is an officer of the applicant, 
Mr. Coston is not; the other offices being held by the St. Louis stock- 
holders. These then are the "special circumstances" of this case. 
Surely these facts do not warrant a threshold finding by the Commission 
that Broadcasting and KWK Radio, Inc. are truly one and the same, 
and that Broadcasting should be barred from applying for the KWK 
facilities. 


Ey eae 


— Petitioners contend that Emory D. Jones’ stock should be lumped 
together with that of Messrs. Coston and Wirtz to add up to affirmative 
control. Although conceding a "degree of independence from Arthur 
Wirtz", petitioners speculate that "Mr. Jones is, in effect, an employee 
of Mr. Wirtz."" (Request, 18). There is no basis for any such pre- 
sumption. Mr. Jones is a mature individual, a responsible business- 
man and a long-time resident of St. Louis. He has subscribed to stock 
in his own name and proposes to pay for the same with his own funds. 
His financial statement (Ex. 6-C of Broadcasters' applications) shows 
more than adequate funds to meet his subscription. He has no connec- 
tion with Milwaukee Broadcasting Company. Under these circumstances, 
it cannot be presumed, as petitioners presume, that he is under the 
control af Mr. Wirtz and is part of a "triunverate...which is the moving 
force in all three entities." (Req. 1 8). Indeed, it would be improper 
even to presume that Messrs. Coston and Wirtz will vote in concert 
on all matters arising in the applicant. | 


* * * 
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[Received August 3, 1965] 
[1594] 


EXCERPTS FROM 
REPLY TO OPPOSITION TO REQUEST THAT 
APPLICATION BE DISMISSED 


* * * * 


[1602] 
* * *x * * 

7. Applicant's opposition contains no discussion of the legal con- 
siderations involved in this matter. Furthermore, it discusses the 
relationship only of Messrs. Wirtz and Coston to the present applicant. 
It points out that only they are shareholders in Milwaukee Broadcasting. 
Petitioners submit, however, that we must also look to Mr. Jones in 
determining whether the subject application is barred by the provisions 


of Section 1.519 of the rules. 


8. Mr. Jones is an officer, director and shareholder of Applicant. 
He is also an officer and director of KWK Radio, Inc., whose license 
was revoked. While Mr. Jones is not an officer or director of Milwaukee 
Broadcasting Company, Mr. Wirtz is already adequately represented in 
that corporation through both ownership and representatives on the 
Board of Directors. 


Ey] RAE a 


“/ applicant has said that Petitioners conceded a degree of independence 
for Mr. Jones; in doing so it has mischaracterized Petitioner's initial 
pleading. All that Petitioners intended to convey was that it is not 
necessary for the Commission to attribute Mr. Jones’ interest in 
applicant directly to Mr. Wirtz, although it would be well within reason 
for it to do so. 


[1603] 
9. Clearly, the Commission must look to the combined interests 
of Messrs. Wirtz, Coston and Jones in determining whether the applicant 
is substantially the same entity as KWK Radio, Inc. Mr. Jones’ bus- 


iness interests are set forth in the subject application. Three interests 
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are disclosed. He is associated with St. Louis Arena Corporation, 


which is controlled by Wirtz, Haynie and Ehrat, Inc., of which Mr. 
Wirtz is Chairman of the Board. He is also associated with St. Louis 
Braves Hockey Club, Inc., a wholly owned subsidiary of St. Louis 
Arena Corp. His third corporate affiliation is with KWK Radio; Inc., 

a corporation which Messrs. Wirtz and Coston control indirectly through 
their interests in Milwaukee Broadcasting. In each instance, Mr. Jones 
became affiliated with the corporation either simultaneously with or 
later than Mr. Wirtz. It is clear, therefore, that even without imputing 
Mr. Jones’ interest to Mr. Wirtz there are the common interest be- 
tween Messrs. Wirtz, Coston and Jones, which establish the three man 


"control group" in each of the entities involved. 
* * * * 


[Received August 30, 1965] 
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EXCERPTS FROM 
OPPOSITION TO PETITIONS TO DENY 
AND PETITION TO INTERVENE 


THIRTEEN-EIGHTY RADIO CORPORATION, by its attorneys, 
hereby opposes the following pleadings pending before the Review 
Board: 


[1626] 
[1] Petition to Deny all pending interim applications filed on 
Aug. 6, 1965, by Washington Home and Farm Radio, Inc., licensee 
of Station KCI, Washington, Iowa; : 
[2] Petition to Intervene filed on Aug. 6, 1965, by Washington 
Home and Farm Radio, Inc., licensee of Station KCII, Washington, 
Iowa. 
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[3] Petition to Deny all interim applications filed on Aug. 6, 1965, 
by WKJG, Inc., licensee of Station WKJG, Ft. Wayne, Indiana.» 

In support thereof, it is alleged: 

[1] The above pleadings all suffer from the 


L This pleading is procedurally defective. The caption lists both the 


applications for interim authority and the applications for per manent 
authority and is addressed "To: The Commission". The Review Board 
has been delegated jurisdiction over the applications for interim 
authorization, while the applications for permanent authorizations have 
not yet been accepted for filing by the Commission's Boardcast Bureau. 
At the least, WKJG, Inc. should have filed separate pleadings, making 
separate requests for relief from the two different Commission bodies 
acting pursuant to delegating authority (see 81.411 of the Commission's 
Rules). Although this pleading should be dismissed as procedurally 
defective, for purposes of this pleading, the petition will be treated 

as one directed solely to the applications for interim authorization. 
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same basic defect. Each erroneously assumes that the grant of any 
authorization for an interim operation in St. Louis utilizing the present 
facilities of Station KWK would create new or increased interference to 
existing stations, thereby giving rise to KOA rights. This is simply 
not true. 

[2] WKJG and KCTI both claim standing herein on the basis of 
KOA because of alleged electrical interference. Both assume that they 
acquired these KOA rights the moment that the Commission revoked 
KWK's license. In light of this, it is appropriate to reexamine the 


text af the KOA dectsion=4 to see what the Supreme Court actually did 


say on this subject. 

[3] In the KOA case, the licensee of an existing clear-channel 
station complained about the grant, without hearing, of an application 
which would cause new electrical interference within KOA's hitherto 
interference-free service area. As a result it was alleged that vast 
areas and populations previously served by KOA would lose its 
service. Further, it was shown that the loss of such areas and 


(162) 


169 
populations would make the station less attractive to its sponsors, with 
the result that the station would suffer a direct 


7 ; ter a 
2 Federal Communications Commission vs. National Broadcasting Co., 
319 U.S. 239 (1943). 
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economic injury. Upon these facts the Supreme Court held that such a 
loss of existing service resulted in a modification of KOA's license, 
entitling it to a hearing. The Court stated that the allocation conditions 
and rules in existence at the time of KOA's original grant "... were 
incorporated into the terms of KOA's license which granted it a frequency 
of 850 kilocycles and a power of 50 kilowatts. To alter the rules so as to 
deprive KOA of what had been assigned to it, and to grant an application 
which would create interference on the channel given it, was in fact 
and in substance to modify KOA's license." (319 U.S. at 245.) 

[4] The facts in the instant case are quite different from those 
in KOA. The allocation conditions and rules at the time of the grant of Sta- 
tions WKJG, _ KCII, and the other co-channel and adjacent-channel 
stations (including WBEL, South Beloit and WMBG, Richmond) were 
such as to require each of them to accept the interference from the pre- 
existing St. Louis station (KWK), then operating non-directionally on 
1380 kc, with 5 kw power. Hence, a grant of an interim authorization 
permitting KWK's operation to continue beyond September 30, 1965, 
would no result in a modification or change in the allocation conditions 


[1629] 
which were incorporated in their licenses at the time of grant. No new 
or increased interference would be caused to Stations WKJG, KCI, or 
to other stations similarly situated, over and above that which they have 
always suffered. Nota single person presently served by any of those 
stations would lose service. Further, unlike KOA, none of these 
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licensees could possibly show that a single one of their present advertisers 
is likely to cancel his advertising because of the interim operation in St. 
Louis. On the contrary, these stations’ claims of injury appear to rest 


upon a failure to gain service area if the status quo continues pendente 


lite. This is factually and legally quite a different proposition from that 
which was before the court in the KOA case, where the licensee was 
faced with an affirmative injury in the form of loss of present service 
area, upon which its present income depended. 

[5] This failure to gain service area may constitute an injury 
of some kind, but surely it is not a KOA type of injury. On the contrary, 
since each of these stations came on the air after KOA, their licenses 


require the acceptance of interference 


[1630] 

from a 1380 kc operation in St. Louis, and no modification would result 
from a continuance of this interference. Only if the Board made a grant 
which would increase the interference to any of these stations, might a 
modification of license be involved. But the latter is not present here. 

[6] In light of the foregoing, it is respectfully submitted that 
WKJG, Inc. (WKJG) and Washington Home and Farm Radio, Inc. (KCI) 
lack standing to be heard herein. Although both have claimed injury 
under KOA, it is clear that their alleged "injury", does not come within 
the scope of KOA. On the contrary, their licenses would not be modified 
by a continuance of the status quo on 1380 ke during the pendency of the 
litigation before the Commission. 


* * 
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[1635] 
APPLICATION FOR REVIEW 

THIRTEEN-EIGHTY RADIO CORPORATION dhensinaried "Thirteen- 
Eighty"), by its attorneys, pursuant to §1.115 of the Commission's Rules 
hereby requests the Commission to review the Decision herein of a panel 
of its Review Board released September 15, 1965 (Member Kessler dis- 
senting), denying each of the above applications. Upon such review, the 
Commission should reverse the decision of the Board and grant the 


application 


[1636] 
of Thirteen-Eighty. In seed thereof, it is alleged: 
- Preliminary Statement 

[1] ee application having been denied, it is a per- 
son aggrieved and under $1.115 of the Rules, it has the right to request 
review of the decision of the Review Board. The Commission should 
review and revise that decision for the following reasons: 

(a) The action taken by the Board is in conflict with 

case precedent and established Commission policy. 

(b) Prejudicial procedural error was committed by 

the Board in its failure to exercise the broad authority 


delegated to it by the Commission to explore all possi- 
bilities of achieving an equitable and satisfactory interim 
operation. 
(c) The Board's decision rests upon erroneous findings © 
as to important and material facts. : 


- Background Facts 


[2] A review of the a facts is necessary in order to 


set the Board's decision in proper prospective. 

[3] By Public Notice released April 1, 1965, (FCC 65-260), the 
Commission invited the filing of applications for the facilities which 
were to be vacated by Station KWK, St. Louis, Missouri. (1380 ke, 

5 kw, DA-N, U). | 


* 
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* * * * * 

[6] Five other "applications" were filed for interim operation 
on 1380 ke in St. Louis. Only one of these applicants, Radio Thirteen- 
Eighty, submitted a formal written application which was complete and 
final by the filing date specified in the Commission's Public Notice. 
Another St. Louis applicant, Clermont Broadcasting Company, under- 
took to file a regular application, but the same was not complete and 
was not finalized until long after the date specified by the Commission. 
In addition, the facilities proposed by Clermont (1 kw day and 500 watts 
night) were not substantially the same as those of Station KWK. The 


other "applications" consisted of little more 


[1639] 
than a letter or other written indication of the applicant's interest in 


obtaining an interim authorization. None contains the information upon 
which the Commission could make findings as to how the station would 


be programmed, what were the applicant's staff plans, how the interim 
operation would be financed, etc. None were prepared on FCC Form 
301, none was accompanied by the required filing fee; and none com- 
plied with the publication requirements of the Commission's Rules and 
Regulations. Hence, these cannot and should not be treated as applica- 
tions for interim authorizations. At best, they represent indications 
of interest in participating in some kind of an interim operation. 


* * *x * * 
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Ill - The Errors In The Board's Decision 
{8] Following an oral argument before a panel of three members 
of the Review Board, there was released on September 15, 1965, a 
Decision representing the views of two members of the panel, together 
with a dissenting opinion by Board Member Kessler. A comparison 
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of these two opinions reveals that the majority issued not only a relatively 
brief document, but one which dealt much more superficially and mechan- 
ically with the intricate issues of fact and law presented herein. In this 
connection, the dissent correctly points out that: 

" . , .the majority decision is cast in generalities 

which do not meet, let alone resolve, either the 

varying positions of the parties, or the intricate 

issues of this case. Again, under the circumstances 

of this case where the Commission has delegated 

unusual and broad authority to the Board, I believe 

that the majority's decision should, at the least, 

accord full treatment." 

[9] The majority found that only two of the seven applicants, 
Thirteen- Eighty Radio, and Radio Thirteen-Fighty, Inc. (RTED), had not 
applied for regular authority (Dec. 16). The decision then observes 
that Thirteen-Eighty's present stockholders are principals of KWK 
Broadcasting Corporation, an applicant for regular authority, while 
RTEI is a corporation composed of seven corporate stockholders, each 
of which tendered applications for a regular operation. The decision 
next finds that Thirteen-Eighty proposes to utilize the existing KWK 
plant and transmitter site under a lease arrangement. (Dec. 17). This 
proposal is the only one which would not 
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require the construction of a new station. 3/ The majority next finds 


that "although Thirteen-Eighty Radio indicates a willingness to have 
others participate in its interim proposal, none of the other applicants 
have joined it, based mainly on their allegation that the terms for the 
use of the existing facilities are unreasonable." (Dec. 17). 
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[10] Having made these findings, the majority then rather 
summarily concluded that the application of Thirteen-Eighty (and all 
of the other applications, except that of RTEI) should be denied for the 
simple reason that they are "applicants for permanent authority”. 
(Dec. 115). The majority states: 

"The Board finds no immediate and compelling need 

either in St. Louis, or Louisiana which might over- 

ride the prejudicial effect resulting from a grant 

of interim authorization to one or more of the appli- 

cants for regular authorization. Therefore, we shall 

give no further consideration to these applications, 

and they will be denied”. 
The majority's decision then proceeds to a denial of the application of 
RTEI, principally because of the substantial investment which would be 
involved in the construction of its proposed facility, and the prejudicial 
effect this might have on the outcome of the regular proceedings. 
a [11] Two things must be observed in connection with the majority's 
denial of the Thirteen-Eighty application, First, the majority has pre- 
sumed that a grant to Thirteen-Eighty would 


_3 / The Decision erroneously finds that Clermont's proposal also 
would not involve the construction of a new facility. (Dec. 17). Clermont 
proposes to use the existing tower of an FM station in St. Louis, but it 
would be required to purchase and to install a new AM transmitter, fre- 
quency and modulation monitors, a ground system, all the required 


studio equipment, etc., necessary to put an AM station in operation. 
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prejudice the outcome of the comparative hearing for regular authori- 
zation, but has done so without any real analysis of the facts to ascer- 
tain whether this actually was true in this particular case. Secondly, 
the denial is based not upon any action of Thirteen-Eighty, but upon the 
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refusal of other applicants to participate in the benefits of the lease 
arrangement. In this connection, it is to be observed that the ‘Board 
has failed completely to exercise the broad authority delegated to it 
by the Commission to achieve an equitable solution of this impasse 
between the parties concerning the utilization of the existing facilities 
of KWK for an interim operation. 


IV - Thirteen- Eighty Is Qualified For 
An Interim Grant 


[12] The majority's conclusion that Thirteen-Eighty is an appli- 
cant for permanent authority and is, therefore, absolutely disqualified 
to receive a grant of an interim authorization is wrong, both as a 
matter of fact, and as a matter of law. Indeed, the majority's conclu- 
sion contradicts its findings that "Only Thirteen- Eighty Radio and 
Radio Thirteen-Eighty have not applied for regular SE (Dec. 
16). | 

[13] However, even if it be assumed that Thirteen-Fighty is an 
applicant for permanent authority, this would not automatically dis- 
qualify it from receiving a grant. The test of who is, and who is not 
eligible for an interim authorization has been spelled out by the Courts 
in several pertinent decisions. In addition to the Community and the 
Oak Knoll cases cited by the majority, attention is directed to what the 
Commission said on this subject in the Rochester television case 


(American 
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Broadcasting Company, 22 RR 407). Among other things, the Commis- 
sion there stated: | 
"At the outset the Commission agrees that any 
authorization of interim operation should, if possible, 
be to an organization composed of a combination of 
applicants 


"The Commission wishes to make clear that it 
has the authority to bestow a temporary authorization, 
pending the outcome of the comparative hearing, upon 
a group of applicants, even where some applicants have 
refused to join the group. Community Broadcasting Co. 
v. FCC, 274 F. (2d) 753, 761 [19 RR 2047] (C.A.D.C.); 
Peoples Broadcasting Co. v. US, 209 F. (2d) 286 [9 RR 
2045] (C.A.D.C.). Whether or not the Commission exer- 
cises that authority will depend on whether, in the particu- 
lar facts of the case, the public interest would be clearly 
served by such a grant .... The Commission will, of 
course, take [the] strong public interest into consideration 
in passing on any application for temporary operation in 
which some of the applicants have refused to join; we 


will also consider whether a grant of such an applica- 


tion could, realistically speaking, be said to be in 

"derogation of the whole comparative hearing concept’ 

(Community Broadcasting Co. v. FCC, at p. 762) -- that 

is, whether a grant might adversely affect the "competi- 

tive position [of any applicant] in the comparative hearing ..." 

(id. at p. 761). You will appreciate that our judgment 

must depend on the particular facts of the situation. But, 

to repeat, it is our hope that all the applicants, recogniz- 

ing the desirability of immediate interim service, will 

be able to agree to a common plan."" (Underscoring 

Supplied). 
It will be seen from the foregoing that while it is desirable that an in- 
terim authorization be made to an entity composed of a combination of 
applicants, this is not an absolute necessity. Surely, the adamant re- 
fusal of some applicants to join in an interim proposal should not re- 
quire a denial of that proposal. Instead, in each instance, the 
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Commission must make a separate judgment, as to whether a grant to 
a particular application would or would not prejudice the outcome of the 
comparative hearing. The majority of the Review Board has failed to 
make this judgment here and has merely assumed that any grant to 
Thirteen-Eighty would result in prejudice. The facts do not 
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Support any such presumption. 

[14] In weighing whether a grant to Thirteen-Fighty actually 
would prejudice the ultimate outcome of the comparative proceeding for 
permanent authorization, the following facts should have been, but were 
not considered by the Board: 

(a) Thirteen-Eighty has a lease arrangement for use 


of the existing KWK plant. Hence, no capital expendi- 


tures and no new construction will be required. Thus, | 
this proposal meets the test of the Community case, where 
the Court was concerned that a substantial financial 
outlay by one applicant might, directly or indirectly, 
influence the ultimate decision. A lease arrangement, 
too, was approved by the Commission in Oak Knoll Broad- 
casting Corporation where an interim operation is now 
being conducted. 

(b) All of the profits of Thirteen-Eighty's interim 
operation will be donated to a charitable cause, such 

as the St. Louis Educational Television Station. Hence, 
these profits will not be used to finance the efforts of 

any particular applicant or applicants to obtain a 
permanent authorization. In other words, no applicant 
will gain and no applicant will be prejudiced by the 

use to which the profits of the interim operation 


will be put. 


(c) The ownership of Thirteen-Eighty is not the same 


as that of KWK Broadcasting Corporation. The latter 
has 7 stockholders, only 2 of whom have ownership 
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interests in Thirteen-Eighty. Hence, as a matter of 

basic law, the two corporations must deal with each 

as separate and distinct entitied, without any benefit, 

financial or otherwise, flowing to KWK Broadcasting 

from an interim operation by Thirteen-Eighty. In any 

event, the stockholders of Thirteen-Eighty are pre- 

pared to waive any claim of preference arising out of 

the interim operation, and will accept a grant condi- 

tioned upon no such preference being recognized. More 

important, there is a standing invitation under which 

any of the other applicants for permanent authorizations 

can join the Thirteen-Eighty interim operation at any 

time and have an equal voice in the management of its 

affairs. This distinguishes the facts of this case from 

those in Community Broadcasting, where one applicant, 

and one applicant alone, got the benefits of the interim 

operation. Here, if there are any benefits, every 

applicant is free to share in them by joining in 

Thirteen- Eighty. 

[15] It is respectfully submitted that had the majority of the Re- 
view Board actually considered these facts, it would not have reached 
its summary conclusion that Thirteen- Eighty was absolutely disquali- 
fied to receive a grant of an interim authorization and that a grant to it 
would prejudice the ultimate outcome of the comparative proceeding. 
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V - The Failure Of The Review Board 


To Exercise Its Equity Jurisdiction 
[16] During the course of the oral argument before the Review 


Board, the one thing upon which there was virtually unanimous agree- 
ment among the St. Louis applicants was the desirability of an interim 
operation utilizing the existing KWK plant and facilities, under a lease 
arrangement. However, some of the applicants did not like the terms 
of the lease arrangement which Thirteen-Eighty had made with the 
owners of the KWK facility and, hence, refused to join its interim pro- 
posal. This was precisely the kind of impasse which the Commission 
had anticipated when it delegated to the Review Board broad authority 
to bring the parties together on an equitable formula for a joint interim 
operation. Yet the Board failed and refused to exercise any of the 
authority delegated to it by the Commission and it made no effort to 
persuade the recalcitrant applicants to accept the lease arrangement. 
[17] The dissenting opinion of Board Member Kessler points up 
the responsibility of the Board to attempt to close the gap between the 
applicants. While it is believed that her views do not go quite as far 
as the Commission had intended, nevertheless, they make clear how 
little the majority actually did towards solving the apparent dilemma 
between the several groups who were agreed in principal on a joint 
interim operation using the leased facilities, but disagreed on the 
soundness of the terms of the particular arrangement which was under 
consideration. | 


[1647] 
[18] Even after the hearing had been concluded, the Board acted 
in a fashion which frustrated rather than encouraged a settlement be- 
tween the St. Louis applicants. 
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[19] Following the July 15th oral argument, 11 of the 12 St. Louis 
applicants for permanent authorization (including Thirteen-Eighty) ne- 
gotiated an agreement with Milwaukee Broadcasting Company, the owner 
of the existing facilities of Station KWK, under which a joint interim 
operation was feasible. The agreement called for the 11 applicants to 
jointly purchase the land, buildings, equipment and other facilities of 
Station KWK for $650,000, of which $450,000 was to be borrowed from 
St. Louis banks. Each of the applicants agreed to contribute its pro 
rata share of the amount required to consummate the purchase, and to 
provide adeuqate working capital for the interim operation. It was 
agreed that any other eligible applicant would be afforded the oppor- 
tunity to participate in the interim operation on the same basis. 

[20] By letter dated August 2, 1965, the Review Board was 
advised of this development, and requested not to take action on the 
individual applications until it had had an opportunity to review the 
documents to be filed pertaining to the contingent purchase of the KWK 
facilities. Because of the number of parties involved, the complexity 
of the arrangements, and the August holiday period, it took somewhat 
longer than had earlier been anticipated to complete the papers for 
Submission to the Review Board. By letter dated August 13, 1965, the 
Board was advised of this delay. When the contracts 
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finally were completed and were being signed, another letter was 


written to the Review Board on behalf of these 11 St. Louis applicants 

requesting a conference for the purpose of discussing the various pro- 
cedural questions which arose from the new arrangement. This letter 
was dated September 14, 1965. 
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[21] The Review Board did not grant the request for a conference. 
Instead, it issued its decision denying all of the applications. In 120 
of said decision, the Board made clear its unwillingness to consider, 
on an informal basis, the proposal for merging the interests of the 11 
applicants into a single interim proposal. The Board took the rather 
narrow, legalistic position that absent a properly filed application re- 
flecting the details of this proposal, it would not consider the same. 
By way of dicta, however, it indicated that it might disapprove the 
merger, if the same were presented to it. Thus, the Board frustrated 
the effort of the parties to arrive at some basis for settlement of the 
problem of a joint interim operation. The dissenting statement of 
Board Member Kessler points up the fact that although the Board 
had been charged with the responsibility to try to achieve a joint interim 
operation, the majority had remained indifferent to this responsibility. 
[22] It is respectfully submitted that the refusal of the Board to 
utilize the broad authority delegated to it constitutes prejudicial pro- 
cedural error. The Commission should grant this Application for Re- 
view, so that it may ascertain whether the failure of the parties to 


present a joint proposal for interim 
[1649] 

operation does not stem from the failure of the Review Board to exer- 

cise the authority delegated to it by the Commission to accomplish 

the same, 


VI - Other Errors In the Board's Decision 
[23] As indicated above, having decided that Thirteen- Eighty 
was disqualified to obtain an interim authorization, the Board did not 
give further consideration to its application. However, in its cconsidera- 
tion of the RTEI application, the majority opinion raised other questions 


of fact and of law which would affect all of the applications for interim 
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authorization. Specifically, the Board has raised the questions: (a) 
whether an interim grant to any applicant ''might"' abrogate the hearing 
rights of stations subject to interference from the operation; and (b) 
whether there is a compelling or immediate need for an interim authori- 
zation in St. Louis. 

[24] Following the oral argument, counsel for Thirteen-Eighty 
submitted to the Board, with the latter's permission, a Brief dealing 
with the so-called KOA rights of staticns who now receive interference 
from KWK and would continue to receive interference from an interim 
operation utilizing the KWK facilities. The Commission is respectfully 
referred to that Brief: It is believed that the views expressed therein 
are really despositive of this questicn. However, if the Commission 
grants this application for review and desires a further expression of 
views on this question of law, Thirteen-Eighty will be glad to submit 


a further brief on this subject. 
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{25| Since the hearing herein took the form cf an oral argument 
rather than an evidentiary hearing, it is not surprising that there is a 
paucity of evidence in the record cn the subject of the need in St. Louis 
for an interim operation. Nevertheless, the majority opinion fails even 
to acknowledge that Thirteen-Eighty did offer documentary evidence as 
to the need for an interim operation and that the same was received by 
it. (Tr. 58-60, Dec. Appendix 8 and 9). This evidence consists of 
statements of a large group of leaders of educational, civic, charitable, 
religious, governmental, and other public service crganizations in the 
St. Louis area relative to their need for the service which they have 
been receiving from Station KWK. (See Thirteen-Eighty Radio Corp. 
Exhibit 1) 
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[26] In any event, the majority's view that an interim operation 


cannot be authorized in St. Louis since there was no showing of a 
"compelling or immediate need" for the same is inconsistent with prior 
Commission decisions. In Oak Knoll Broadcasting Corporation, 2 RR 
2d 1011, the Commission had this very question before it. There, the 
Opponents of any interim operation argued that an interim grant could 
not be made unless there was a compelling and immediate need for the 
service. The Commission said: 

"Moreover, they are simply incorrect in their 

assertion that, even absent prejudice to them, we 

cannot grant an interim authorization unless there 

is a compelling and imperative need for the radio 

service. The touchstone of the Commission's action 

is the public interest. (FCC v. Pottsville Broad- 

casting Co., 307 U.S. 154). In the light of this 

standard where there is no detriment, no disad- 

vantages, or 
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prejudice to applicants in our future consideration of 
the subsequent proceeding, there is only benefit to 
be derived from the interim authorization. Under 
these circumstances, silencing of the frequency would 
be inconsistent with the public interest, since it would 
result insheer waste of a frequency, and it would 
deprive the public of the benefits enumerated above 
(Para. 6). In short, it is our view that, in the cir- 
cumstances of this case, public interest will be served 
by a grant of an interim authorization because it will 
promote, in accordance with Section 303(g) of the 
Communications Act, a 'larger and more effective 
use of radio.'" 
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[27] Undoubtedly, there would be a public benefit from a grant 
of an interim authorization in St. Louis. As Board Member Kessler 
pointed out in her dissent, the maintenance of the status quo pending 
resolution of the issues in the comparative hearing is itself a better 
use of the frequency in the public's interest, than is the silencing of 
the station. This is particularly true where, as here, the public in 
St. Louis has enjoyed the service of Station KWK for nearly 40 years 
and has come to depend upon it. 

WHEREFORE, it is respectfully requested that the Commission 
review and reverse the Decision of the Review Board which denied the 


application of Thirteen-Eighty Radio Corporation for an interim authori- 


zation. 
Respectfully submitted, 


THIRTEEN- EIGHTY RADIO 
CORPORATION 


By /s/_Jack P. Blume 
Jack P. Blume 


Fly, Shuebruk, Blume and Gaguine 
1612 K Street, N. W. 
Washington, D. C. 20006 


Its Attorneys 
September 3C, 1965 


* 
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I - Preliminary Statement 
1) In its Application For Review, Thirteen- Eighty pointed out 
several substantive and procedural errors committed by the Board 
in reaching its Decision herein. Thirteen-Eighty demonstrated that the 
Board's action was contrary to established judicial precedent and 
Commission policy, and that the Board had committed prejudicial 
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error by failing to exercise the broad equitable powers delegated to it 


by the Commission to explore with the 
* * * 
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applicants all revenues for achieving a satisfactory and workable interim 
operation. The salient background facts of this proceeding have already 
been set forth in the Application For Review, and thus there is no need 
to reiterate them. 

2) Although Thirteen-Eighty had devoted a substantial portion of 
its pleading delineating the various erroneous findings and conclusions 
of law made by the Board, none of the parties filing Oppositions has 


specifically answered Thirteen- Eighty's contentions in this regard. 2/ 


Instead, they all generally maintain that the Board properly applied 
existing precedent and policy to the facts of this case and ignore for 
the most part, the particular points raised by Thirteen-Eighty. 


II - Thirteen-Eighty Is Qualified 
To Obtain An Interim Authorization 
——— ee terim Authorization 
3) All three Oppositions erroneously assume, as did the Board, 
that Thirteen-Eighty is not qualified to obtain an interim authorization 


because it is an 


Ree / The Bureau simply states that Thirteen-Eighty and the other 
interim applicants have made no showing of any erroneous findings. 


(Opp. p. 4). 
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applicant for a permanent authorization. This contention is not only 
factually erroneous and legally unsound, but misconceives the real 


question presented in the Community case (Community Broadcasting 


Co., Inc. vs. FCC, 274 F(2d) 753, 19 RR 2047 (1960). 
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4) In Community, the Court was concerned with whether a grant 
without hearing, to one of two applicants for a permanent authorization, 
would preclude a fair and impartial determination by the Commission 
on the applications for permanent authorization. The Court overturned 
the Commission's grant of the interim authorization because 
it found in that case prejudice would result. In other cases, however, 
the Court has sustained the Commission's action in granting an interim 
authorization to an applicant for a permanent authorization (American 
Broadcasting Company vs Federal Communications Commission, 191 F(2d) 
492 (1951); Peoples Broadcasting Company vs. United States, 209 
F(2d) 286 (1953)). It will be seen, therefore, that the real issue herein 
is not whether Thirteen-Eighty is or is not an applicant for a permanent 
authorization but rather, whether a grant to it would prejudge and prej- 
udice the ultimate disposition of the comparative hearing for the 
permanent authorization. The Review Board erred in 
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failing to recognize this and the Oppositions have repeated and com- 
pounded this error. 

5) Once it is recognized that the issue herein is one of "prejudice" 
rather than one of "identity", the errors of the Review Board's deci- 
sion become apparent. Among other things, that decision failed to 
make findings of fact on the following highly significant matters re- 
lating to the question of prejudice: 

a) Thirteen-Eighty has a lease on the physical plant and facilities 
of station KWK. Therefore, no substantial amount of monies would have 
to be expended or invested by it for the interim operation. Thus, the 
very problem which led to the Court's reversal in the Community case 
is eliminated. In fact, the agreement which Thirteen-Eighty has made 
with the owners of station KWK was the exact type of arrangement 


which the Commission specifically approved in the Oak Knoll 
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Broadcasting Corporation case, and the financial terms are identifical 
with those in Oak Knoll (2 RR 2d 1011 (1964)); 

b) Thirteen-Eighty will donate all of the profits of its interim 
operation to some charitable endeavor, such as the St. Louis education- 
al television station. Accordingly, no applicant would gain and none 
would be prejudiced by the use to which the profits of the interim 
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operation would be put. Again, this precise type of arrangement was 
approved by the Commission in the Oak Knoll case, supra; 

c) No benefits or advantages in the later comparative hearing 
could possibly accrue to KWK Broadcasting Corporation (hereinafter 
"Broadcasting"”) from the interim operation of Thirteen-Eighty since 
the ownership of each corporation is dissimilar and this dissimilarity 
will increase if others join in the ownership as they have been invited 
to. In any event, the principals of Thirteen- Eighty have repeatedly 
stated their willingness to waive any preference whatsoever which 
might arise out of the interim operation, and to accept a grant express- 
ly conditioned upon no preference being accorded it. Further; as in- 
dicated above, an open invitation has been extended by Thirteen-Eighty 
to all the other applicants for permanent authority to join the Thirteen- 
Eighty operation at any time, to have an equal voice in the management 
of the affairs of the interim operation, and to share equally in any 
benefits which might accrue therefrom; 

d) Based upon its prior actions, it is safe to state that the Com- 
mission's ultimate choice of a grantee for the permanent authorization 


would not 
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be prejudiced in any way by the fact that Thirteen-Eighty's two stock- 
holders also have some interest in KWK Broadcasting, one of the per- 
manent applicants.: When the Commission originally revoked station 
KWK's license, the Commission gave no consideration to the fact that 

the revocation Order would substantially injure these same 2 innocent 
stockholders (Messrs. Wirtz and Coston), who had nothing to do with the 
events leading up to the license revocation, and who would suffer a direct 
and substantial financial injury as a result of the Commission's action. 
Hence, it is not necessary to theorize; there is actual experience to dem- 
onstrate the Commission's ability to decide this case without being in- 
fluenced by the investment of the principals. 

6) The above facts stand uncontraverted. In none of the opposi- 
tions filed herein, has there been even any allusion to, or contradiction 
of, Thirteen-Eighty's showing in this regard. Hence, the oppositions 
err when they contend, as did the Board, that Thirteen-Eighty is auto- 
matically disqualified because of the identity of some of its principals 
with KWK Broadcasting Corporation. This identity is but one of the com- 
plex of factors which should have been considered by the Board in mak- 
ing a proper resolution of 
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the question as to whether an award to Thirteen-Eighty would prejudice 


the ultimate outcome of the subsequent proceedings on the applications 
for permanent authorizations. 

7) What the Board actually did was to automatically disqualify 
Thirteen-Eighty because it was an applicant for permanent authority 
(Decision Par. 15).. However, this conclusion is not only wholly incon- 
sistent with the Board's finding of fact that Thirteen-Eighty was not 
an applicant for a permanent authorization (Decision Par. 6), but fails 
to recognize that the real issue herein is not one of identity, but one of 


prejudice. 
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8) However, even if the Board were right in its factual finding 
of identity between Thirteen-Eighty and KWK Broadcasting Corporation, 
and it is not, this alone should not have led to an automatic disqualifica- 
tion of Thirteen-Eighty. There is ample precedent, both in the Commis- 
sion's rules, and in its cases for a grant of an interim authorization to 


an applicant for a permanent authorization. 


9) Section 1.592(a) of the Commission's rules makes expressly 


clear that the Commission can make a conditional grant of one of several 
competing applications for permanent authority, if certain conditions 
are met. That rule does not limit interim authorizations 
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to entities which are not applicants for permanent authorization. 3/ 
Nor does it require that other applicants join in the interim proposal. 
Indeed, in American Broadcasting Co., 22 RR 407 (1961), the Commis- 
sion made clear that while it may be desirable for an interim authoriza- 
tion to be awarded to an entity composed of a combination of applicants, 
this is not a necessary precondition to an interim grant. (See also 
Peoples Broadcasting Co. v. U. S., 209 F(2) 286 (1953); American 
Broadcasting Co. vs. Federal Communications Commission, 191 F(2d) 
492 (1952)). 

10) In the Oak Knoll case, 2 RR 2d 1011, the Commission held 
that one of the applicants (Radio Eleven Ten) was eligible for an interim 
grant even though some of its principals were participants in one of 
the applicants for permanent authorization (at 1018, Par. 12). However, 
in its final comparison, it preferred another applicant which had no 
principals connected with one of the permanent applicants. Under this 
standard, Thirteen-Eighty should not have been disqualified. Instead, 
its proposal should have been weighed against the other interim proposals 


| 
herein, 


3/ To the extent that the Commission's public notice herein is incon- 
Sistent with the Rule, it is submitted that, under the Administrative Pro- 
cedure Act, the language of the Rule must prevail. 
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and in that weighing, the Board should have considered the many factors 
listed above which favored a grant of this application 


III - The Oppositions Miscoustrue The KOA 
Decision 


11) Both Beloit (Opp. pp 12-18) and Havens (Opp. pp. 3-6) urge 
denial of all interim applications on the grounds that the continuing 
interference caused to their existing stations would result in a modi- 
fication of their licenses, without the evidentiary hearing required by 
Section 316 of the Act. This contention raises no substantial question, 
since the continuation of interference per se, as opposed to the increase 
of interference, does not constitute a modification of a broadcast li- 
cense within the meaning of Section 316 of the Act, or the KOA case. 
(Federal Communications Commission v. National Broadcasting 


Company, Inc. 319 U.S. 239 (1943)). 


12) Inthe KOA case, the licensee of an existing clear- channel 
station was subjected to new electrical interference within its pre- 
viously interference-free service area as the result of the Commis- 
sion's grant, without hearing, of another application. Thus, KOA 


maintained that vast areas and populations previously 
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served by it would lose service thereby causing it direct economic 
injury. The Court held that such a loss of existing service did con- 
stitute a modification of KOA's license and that a hearing should have 
been held under Section 316. Here, there would be no new interference 
to the parties nor any loss of their present service area if the status 
quo were maintained by an interim grant. Nor have any claims of 
direct economic injury been made by either Havens or Beloit. Indeed, 
both Beloit and Havens took their grants subject to the interference 


which would be received from the prior existent Station KWK. Their 


licenses would not be modified by a continuation of these conditions. 
13) Accordingly, neither Beloit nor Havens are proper parties 
to this proceeding and, hence, have no standing to be heard herein. 
At most, the claimed injury to Beloit and Havens is predicated upon a 
failure to gain service if an interim authorization is granted--some- 
thing radically different from the situation in the KOA case. 
14) Nor are Beloit and Havens correct in their contention 
that an interim grant in St. Louis would constitute a prejudgment by 


the Commission of 
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the Section 307(b) question which will be considered in the subsequent 
comparative hearing. This same argument was also raised by the 
non- Pasadena applicants in Oak Knoll and flatly rejected by the 
Commission. In light of this, the Board correctly held that a grant 
of interim authorization would not be prejudicial to the 307(b) determi- 
nation to be made in the regular proceeding. See American Broad- 


casting- Paramount Theatres v. F.C.C., 108 U.S. App. D. C. 83, 280 


F. 2d 631; 20 RR 2001 (1963); American Broadcasting- Paramount 
Theatres, Inc. v. F.C.C., U.S. App. D.C. on 


345 F. 2d 954; 4 RR 2d 2006 (1965). 


IV - The Board Committed 
Procedural Error By Failing 
To Exercise The Broad Equity 
Powers Delegated To It By 

the Commission 


15) It is clear from Thirteen-Eighty's Application For Review, 


that although the Board was empowered by the Commission to approve 
an equitable formula for joint interim operation, and possessed | the 
authority to make recommendations concerning studio and transmitter 
sites and capital contributions to be made by the parties, the Board, 

| 
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nonetheless, refused to exercise the 


(1667 ] 

powers with which it was vested. Even though there was virtually 
unanimous agreement among all the St. Louis applicants as to the 
desirability of utilizing the plant and other facilities of station KWK, 
which Thirteen-Eighty had already made arrangements to lease from 
the owners thereof, Milwaukee Broadcasting Co., the Board did nothing 
to aid or assist the parties in resolving their differences. Such inaction 
clearly constituted prejudicial error. 

16) The Bureau's excuse for the Board's failure to act (Opp. 
pp. 9-11) is that the Board was powerless to act because Milwaukee, 
the owner of KWK's facilities, had not voluntarily submitted itself to 
the Board's jurisdiction and thus the terms of Thirteen-Eighty's 
lease agreement could not be.worked out. But the Commission had not 
made Milwaukee a party to this proceeding, and it is doubtful whether 
it had standing to intervene on its own motion. In any event, Milwaukee 
did not appear and did not participate in the hearing. Besides, there is 
nothing in the Decision to even suggest that this was the Board's reason 
for not attempting to solve the predicament facing the various St. Louis 
applicants. In short, the Bureau has presented a specious justification 
for the Board's failure to exercise the broad jurisdiction which the 


Commission 


[1668] 
had conferred on it. 

17) On the other hand, Beloit claims that the actions and conduct 
of the St. Louis applicants themselves gave the Board "little choice but 
to follow the course which it did'’ (Opp. pp. 7-12). This is simply un- 
true. At the oral argument, all of the St. Louis applicants agreed that 
an interim operation utilizing the KWK plant was desired, but that 
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| 
agreement could not be reached on the terms. Thereafter, the parties 
kept the Board fully apprised of all their negotiations, and even requested 
an informal conference with the Board, which request the Board ignored. 
In short, it was the Board's own inaction which frustrated an agreement 
among the St. Louis applicants for interim authority. | 


Iv - A grant To Thirteen-Eighty Would 
Be Consonant With The Public Interest 


18) The Oppositions, and particularly that of the Bureau, support 


the Board's view that a denial was required because no showing had been 
made of an "immediate and compelling need" in the St. Louis area for 

an interim authorization. However, this basis for denial is wholly incon- 
sistent with the Commission's reasoning in the Oak Knoll case wherein 
it stated that the appropriate standard for determining whether or not an 
interim grant should be made in the 


[1669] 

“public interest". (Federal Communications Commission v. Pottsville 
Broadcasting Co., 307 U.S. 134 (1940)). And in this case, it is manifest 
that a grant to Thirteen-Eighty would be consistent with the public interest. 
Nonetheless, Thirteen-Eighty had demonstrated to the Board the Salen 
tive need for an interim operation in St. Louis. 4 

19) At the oral hearing before the Board, Thirteen-Eighty sub- 
mitted documentary evidence in the form of statements of leaders of 
educational, charitable, religious, governmental, civic and other public 
service organizations, plainly showing the need in the St. Louis area for 
a continuation of the service heretofore rendered by station KWK. This 
evidence clearly indicates that for over 40 years, the public in the 
St. Louis area has depended upon and enjoyed the programming service 
of station KWK, and that there is a need for the continuation of the same. 
Yet, the existence of this evidence was never even acknowledged : 


[1669] 


47Although Beloit and Havens’ attempt to rationalize the Commission's 


Holding in Oak Knoll on the grounds that the Commission used the public 
interest standard in that case because it also found that there would be 
no prejudice to the later comparative hearing by a grant to Oak knoll, 
Thirteen-.7i -hty has already shown likewise that no prejudice would re- 
sult herein if it wece awarded a grant. 


[1670] 

or referred to by the Board, except insofar as the Board listed it in the 
Appendix to its Decision. 

20) All the reasons which supported an interim operation in 
Pasadena are also present here. Undoubtedly, under the circum- 
stances of this case, "there is only benefit to be derived from the interim 
authorization" because "silencing of the frequency would be inconsistent 
with the public interest" and "would result in a sheer waste of a fre- 
quency." Oak Knoll, supra, at 1016. Certainly, it can be said in this 


case, as in Oak Knoll, that 
", . .[the] public interest will be served by a grant 


of an interim authorization because it will promote, 
in accordance with Section 303(g) of the Communica— 
tions Act, a ‘larger and more effective use of radio.'" 
Thid. 
Finally, as in Oak Knoll, if a break in service occurs, it may never 
again be possible to utilize the frequency 1380 kc in St. Louis. 
WHEREFORE, for the foregoing reasons it is 
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respectfully requested that the Commission grant review of this case 


and reverse the Board's decision denying the application of Thirteen- 


Eighty for an interim authorization. 
* * * * * 


November 15, 1965 


+ 


19 
c Interthm Operation 
'] Broadcast Application FEDERAL COMMUNICATIONS COMMISSION ion 


Name of Applicant. 


PINANCIAL QUALIFICATIONS rn 
OF BROADCAST APPLICANT Clermont Broadcasting Company 

The Cammission is seeking in the questions that follow information as to contracts ari arrangements now in existence, ~£606 
any arrangerents or negotiations, written or oral, which relate to the present or future financing of the station; the questians 

mst be answered in the light of this instruction. 


1. a. Give estimated initial costs of making installation for which application is mde. If performed under a contract for the 
completed work, the facts asx to such contract mst be stated in liew of estimates as to the several items. In any event, the cost 
shom must be the costs in place and ready for service, including the amounts for lebor, supervisian, materials, supplies ard 
freight. Cost items such as professional fees, mobile equipment, non-technical studio furnishings, etc. should be inclued under 
"Other Items* below. 


Transmitter proper Antenna system, incluting antenna- Frequency and Studio technical equiprent, 
incluting tubes ground system, coupling equipment, modulation monitors wicrophanes, transcription 
tranerission line pment, etc. 
“6; 000 


5,556 , 1,000 , 14589 


Acquiring, remojel-| Other items Itemize Give estimated cost of Give estimted 


ing, or construct- operation for revernes for 
ing buildings \ Sac first year first year 


750 ‘pff equip + 210,800 ¢ 273,000 
d. State the basis of the estimtes in} abe. eudio 
5,000 

Operations est. by F. G. Armstrong and Bruce Hayward by experience 
Figures for equipment furnished by Ralph J. Ritzer, engineer counsel, 
after consultation with representatives of and reference to catalogps 
of several better known wquipment manufactures. 

c. The proposed construction i< to be financed and paid for in the following manner (including specified statements as to the 
approximate amount to be met and paid for from each source.) The financial plan should provide for any additional construction 


costs should the actual cost exceed the original estimated cost, ar also for the early operation of the station in the 
event operating expenses should exceed operating revenues: 


Existing Capital New Capital Loans fram banks 


up to $300,000 
$ 1s 9! 


2. a. Attach as Exhibit No. a tailed balance sheet of applicant as at the close of a month within 90 days of the date of 
the application showing applicant's financial position. If the status and canposition of any assets and Mabilities on the bal- 
ance sheet are not clearly defined by their respective titles, attach as Fxhibit No. schedules which give a camplete an- 

s_of such 
b. Attach as Exhibit No.MORGktaterent showing the yearly net incame, after Federal incame tax, for each of the past 2 years, 
received by applicant from the various types of activity in which he was engayed or from any other source. New Copp 


n the following information with respect to the applicant only. If the answer in "None" to any or all item, specifi- 
cally so state: 


a. Amamt of furris on deposit in bank or other depository b. Name anc’ address of the bank in which deposited 
$345.50 ; Mercnatile Trust Company 


¢. Name and address of the party in whose name the money is deposited @ LOULS, Me 
F. G,. Armstrong, Special Acct No. 2 
70r Olive St., St. Louis, Mo. 63101 


d. Conditions of deposit (in trust, savings, subject to check, on time deposit, who may draw on account and for what purpose, 
or other conlition) 


Subject to check 


e. Whether the funds were deposited for the specific purpose of constructing ard operating the station 
Deposited solely for this application and 
operation of proposed station 
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* * * 


REQUEST FOR FINDINGS AND CONCLUSIONS 


Clermont Broadcasting Company, applicant for interim authority 


[1832] 
in the above entitled proceeding and applicant for permanent authority 
to operate a standard radio broadcast station on 1380 Ke at St. Louis, 
Missouri, respectfully requests of the Review Board that it include in 
its findings and conclusions in this proceeding determination of points 


and issues as follows: 
| 


* * * * 
[1833] 

Clermont makes this request in the spirit of custom and rules 
of procedure for judicial practice which require the resolution of legal 
and non-controverted fact issues at the earliest practical time -- leav- 
ing for evidentiary hearings or trials only the resolution of controverted 
fact necessary to a final determination of the proceeding. : 

Common parties and common issues of law and fact in the pro- 
ceedings for permanent authority with these proceedings for interim 
authority make it appropriate that these common issues be resolved 
in this proceeding. These issues are all legal; they do not include 
controverted fact or other matters requiring an evidentiary hearing. 

Clermont is aware of and in sympathy with the apparent desire of 
the Commission to continue a service on 1380 Kc at St. Louis pending 
final determination in the proceedings for permanent authority. It has 
proposed facilities of 1 Kw day and 500 watts night as providing ade- 
quate service for the community on this frequency and in avoidance of 
overlap or interference to co-channel and adjacent channel existing 
stations. Further, its nightime proposal is, in substantial measure, 


more efficient in the east-west direction than the present directional 


service. 
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Consistent with Clermont's appraisal of the legal points at issue 
in this proceeding, it has decided not to associate with the other appli- 
cants for permanent authority in a joint operation of the present KWK 
facilities. 

In this decision, it relies upon its points of the statutory and 
rule restrictions on the Review Board and Commission in the con- 
sideration of facilities substantially the same as the present KWK 
facilities. 

It does not feel, and it will not claim, in connection with its 
application for permanent authority, that it will be prejudiced or have 
an advantage if the Review Board should favor it for interim authority 
and does not feel andiwill not claim that the proposed joint operation 
on the present KWK facilities will prejudice or give an advantage to 
the several other applicants for permanent authority, if the Review 
Board should favor the said proposed joint operation on said present 
KWK facilities. 


[18381 


* * 


APPLICATION OF CLERMONT BROADCASTING COMPANY 
FOR REVIEW 
Clermont Broadcasting Company respectfully requests that the 
Commission review the action of the Review Board of September 15, 
1965. 


The Board erred, under all the circumstances, in not granting 
the application of Clermont Broadcasting Company or in not other- 
wise specifying conditions wherein service to the greater St. Louis 
community could be continued without interruption pending proceed: 


ings for determination of a permanent operator. 


* * * * 


[2125] 
FEDERAL COMMUNICATIONS COMMISSION 


(SEAL) : 


a a 
FCC 65-260 
64349 | 
PUBLIC NOTICE - B 
WASHINGTON, D. C. 20554 April 1, 1965 


PROCEDURE FOR CONSIDERING APPLICATIONS FOR 
FREQUENCY TO BE VACATED BY STATION KWK, 
ST. LOUIS, MISSOURI 


By the Commission: Commissioner Bartley abstaining from voting; 
Commissioner Loevinger absent. 


On June 30, 1965, Station KWK, St. Louis, Missouri, operating on 
1380 kilocycles, will cease operation. The Commission will consider 
immediately new applications proposing to use the frequency of the 
deleted facility. In order to permit acceptance thereof, the Commission 
hereby waives the Note to Section 1.571 of the Commission's Rules for 
applications proposing essentially the same facilities as Station KWK, 


[2125] 


and for any other proposals which do not involve increased overlap of 
contours as compared with the KWK facilities. 

Notice is hereby given that any application for this frequency, 
in order to be considered with any other application with which it in- 
volves a conflict necessitating a hearing, must be substantially complete 
and tendered for filing at the offices of the Commission in Washington, 
D. C., by the close of business on May 31, 1965. No application will be 
considered substantially complete unless it includes the engineering 
data required by Section V-A of FCC Form 301. 

Any party in interest desiring to file pleadings pursuant to 
Section 309(d)(1) of the Communications Act of 1934, as amended, 
concerning any applications accepted for filing under this Notice is 
directed to Section 1.580(i) of the Commission's Rules for the pro- 
visions governing the time of filing and other requirements relating 
to such pleading. Notwithstanding the provisions of Section 1.580(i), 
petitions to deny may be filed no later than 30 days after issuance of 
a public notice of the acceptance for filing of any application or appli- 
cations tendered pursuant to this Notice. 

Notice is also given that the Commission will consider joint 
applications (by applicants for permanent authority) or individual 
applications (by parties not seeking permanent authority) for interim 
authority to operate Station KWK's facilities. Applications for interim 
authority must be tendered for filing at the offices of this Commission 
by the close of business on May 31, 1965. 


- FCC - 


Adopted: March 31, 1965 
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Law Offices 
COHEN AND BERFIELD 
711 Fourteenth Street, Northwest 
Washington, D. C. 20005 


Lewis I. Cohen Telephone 
Morton L. Berfield August 2, 1965 737-1761 


Mr. Dee W. Pincock 

Member, Review Board 

Federal Communications Commission 
Washington, D. C. 20554 


Dear Mr. Pincock: 


This letter is being written on behalf of the following applicants for 


regular authority to operate on 1380 kc, with 5kw power at St. Louis, 
Missouri (hereinafter referred to as "the applicants"): 

St. Louis Broadcasting Company 

Archway Broadcasting Corporation 

Missouri Broadcasting, Inc. 

Bi-State Radio, Inc. 

Home State Broadcasting Corporation 

KWK Broadcasting Corporation 

Six-Eighty-Eight Broadcasting Company 

Prudential Broadcasting Company 

Victory Broadcasting Company, Inc. 

Gateway Broadcasting Company 

Great River Broadcasting, Inc. 
Almost immediately after the oral argument was held before the 
Review Board on July 15, negotiations were commenced with Mil- 
waukee Broadcasting Company, the owner of the existing facilities 
of Station KWK, to reach an agreement whereby said facilities could 
be used for the continuation of service on 1380 kc under an interim 
authorization. Efforts were first made to obtain an agreement for a 
lease of the KWK facilities, but these efforts were not successful. 
The applicants then investigated the possibility of an outside party 
purchasing the KWK properties and leasing them to an interim. 


operator, but this turned out to be not economically | 
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Mr. Dee W. Pincock 

Page Two 

August 2, 1965 

feasible. Finally, after extensive negotiations, an agreement was 
reached with Milwaukee Broadcasting Company for the purchase of 
the present facilities of Station KWK (land, building and equipment). 
The basic terms of this agreement are that, subject to the prior issu- 
ance by the Commission of authority for interim operation specifying 
the use of the existing KWK facilities, the applicants will purchase 
from Milwaukee Broadcasting Company all of the land, buildings, and 
equipment presently associated with Station KWK, for a total purchase 
price of $650,000. Commitments have been obtained from a St. Louis 
bank or banks to finance $450,000 of the purchase price by way of a 
five-year loan secured by a first mortgage on the purchased facilities. 
Each of the applicants has agreed to contribute its pro rata share of 
the amount required to consummate the purchase and to provide ade- 
quate working capital for the interim operation, provided the Commis- 
sion has previously granted such interim authority. Any other eligible 
applicant will be afforded the opportunity to participate in the interim 
operation on the same basis. 


. The parties are now in the process of preparing and executing the 
required documents to formalize the agreement with Milwaukee 
Broadcasting Company, and copies of all such documents will be filed 
with the Review Board as soon as possible. 


The purpose of this letter is to keep the Review Board informed with 
respect to efforts of the applicants to work out a satisfactory arrange- 
ment for the continuation of service on 1380 kc at St. Louis under an 
interim authorization which would utilize the existing facilities of 
Station KWK. We respectfully request that the Review Board take no 
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action upon the various applications for interim operation until it has 
had an opportunity to review the documents to be filed 


[2128] 


Mr. Dee W. Pincock 
Page Three 
August 2, 1965 


relating to the aforesaid contingent purchase of the existing KWK 


facilities. 


Respectfully submitted, 


COHEN AND BERFIELD 


/s/ Lewis I. Cohen 
Lewis I. Cohen 


Horace E. Slone, Member 
Review Board 


Sylvia Kessler, Member 
Review Board 


McKenna & Wilkinson 
Counsel for Beloit Broadcasters, Inc. 


Hamilton & Armstrong 
Counsel for Clermont Broadcasting Company 


Leo Resnick, Esquire 
Counsel for Pike-Mo Broadcasting Company 


Thomas B. Fitzpatrick, Esquire 
Federal Communications Commission 
Washington, D. C. 20554 
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Law Offices 
COHEN AND BERFIELD 
711 Fourteenth Street, Northwest 
Washington, D. C. 20005 


Lewis I. Cohen Telephone 
Morton L. Berfield August 13, 1965 737-1761 


Mr. Dee W. Pincock 

Member, Review Board 

Federal Communications Commission 
Washington, D. C. 20554 


Dear Mr. Pincock: 


This letter is being written on behalf of the following applicants for 
regular authority to operate on 1380 kc, with 5 kw power, at St. Louis, 
Missouri (hereinafter referred to as "the applicants"): 


St. Louis Broadcasting Company 
Archway Broadcasting Corporation 
Missouri Broadcasting, Inc. 

Bi-State Radio, Inc. 

Home State Broadcasting Corporation 
KWK Broadcasting Corporation 
Six-Eighty-Eight Broadcasting Company 
Prudential Broadcasting Company 
Gateway Broadcasting Company 

Great, River Broadcasting. Inc. 


On August 2, 1965, the undersigned wrote you on behalf of the above 
applicants, advising the Review Board that they had reached an agree- 
ment with Milwaukee Broadcasting Company whereby Station KWK’'s 
facilities could be utilized for the continuation of service on 1380 kc, 
under an interim operation. At that time it was requested that the 


Review Board take no action upon the various applications for interim 


operation until it had an opportunity to review the documents to be 
filed relating to the purchase of the existing KWK facilities from Mil- 
waukee Broadcasting Company. It was then contemplated that the 


preparation and execution of such documents could be completed in 


a few days. 


[2130] 


Mr. Dee W. Pincock 

Page Two 

August 13, 1965 

It has now been determined that the documents referred to in the letter 
of August 2, 1965, may not be finalized until the end of August. Inas- 
much as time is of the essence and KWK is presently scheduled to 
cease operation on September 30, and inasmuch as the basic terms 

of the agreement to purchase KWK's facilities were set forth in the 
letter of August 2, it is respectfully requested that the Review Board 
act upon the various applications for interim operation without waiting 
for these documents to be filed. 


If the Board has any questions or desires any further information 
concerning the agreement with Milwaukee Broadcasting Company, 
it is respectfully requested that the Board schedule a conference, 
at an early date, at which counsel for all parties may be present. 


Respectfully submitted, 
COHEN AND BERFIELD 


/s/ Lewis I. Cohen 
Lewis I. Cohen 


Horace E. Slone, Member 
Review Board 


Sylvia Kessler, Member 
Review Board 


McKenna & Wilkinson 
Counsel for Beloit Broadcasters, Inc. 
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Hamilton & Armstrong 
Counsel for Clermont Broadcasting Company 


Leo Resnick, Esquire 
Counsel for Pike-Mo Broadcasting Company 


Thomas B. Fitzpatrick, Esquire 
Federal Communications Commission 
Washington, D. C. 20554 


[2131] 
FLY, SHUEBRUK, BLUME AND GAGUINE 


Washington, D. C. 
September 14, 1965 


Re: Docket No. 16,094 
: e 4 Applications for Interim 
Dear Mr. Pincock: Operation in St. Louis 


On August 2, 1965, Mr. Lewis I. Cohen of the law firm of Cohen and 
Berfield addressed a letter to you advising that eleven of the applicants 
for regular authority to operate on 1380 kc, with 5 kw power, at St. 
Louis, Missouri, hadreached an agreement withthe Milwaukee Broad- 
casting Company, the owner of the existing facilities of Station KWK, 
under which the eleven applicants would purchase these facilities for a 
total purchase price of $650,000. The Review Board was advised that 
the parties were preparing the required documents to formalize the 
agreement with the Milwaukee Broadcasting Company, and that these 
documents wouldbefiledwith the Board as soon as possible thereafter. 


In a second letter dated August 13, 1965, Mr. Cohen advised the Board 
that the preparation of the necessary documents had been delayed but, 
since the essence of the agreement had already been communicated to 
the Board, the latter could proceed with the disposition of the pending 


proceeding involving the applications for interim authorizations. 


[2132] 


Because of the number of parties here involved, the complexity of the 


problems presented, and the intervening summer vacation period, the 
documents in question are only now being executed. It is expected that 
the same will be ready for filing by the end of this week. This filing 
will be made 


[2132] 
Page Two 
pursuant to the requirement of the Commission's rules that it be kept 
currently advised of any material changes in applicants' plans and 
proposals. 


The purpose of the instant letter is to request that the Board call an 
informal conference to permit a discussion of the various procedural 
questions which arise from this new arrangement which has been made 
by the eleven St. Louis applicants. Specifically, it is desired to dis- 
cuss with the Board how we may best proceed to present to it a joint 
proposal of the eleven applicants for interim operation, in lieu of their 
several St. Louis applications which are now pending and which are the 
subject of the present hearing. 


Accordingly, it is respectfully requested that the Review Board set a 

date for such an informal hearing conference for the purpose of dis- 

cussing the questions of procedure which have been raised herein, 
Very truly yours, 
/s/ Jack P. Blume 


Jack P. Blume 
Counsel for 
Thirteen-Eighty Radio Corporation 
and for 

KWK Broadcasting Corporation 
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Mr. Dee W. Pincock 
Member, Review Board 


Federal Communications Commission 
Washington, D. C. 20554 


cc: Reed Miller, Esq., Counsel for St. Louis Broadcasting Co. 
David H. Lloyd, Esq., Counsel for Archway B/cing Corp. 
Cohn & Marks, Counsel for Missouri Broadcasting, Inc. 
William C. Koplovitz, Esq., Counsel for Bi-State Radio, Inc. 
Lewis I. Cohen, Esq., Counsel for Home State B/cing Corp. 
Howard F. Romcuce, Esa. -, Counsel for Six- Eighty-Eight 

Broadcasting Company 

Welch & Morgan, Counsel for Prudential Broadcasting Company 
Lauren A. Colby, Esq., Counsel for Victory Broadcasting Co., Inc. 
Edward F. Kenehan, Esq., Counsel for Gateway B/cing Co. 
Monroe Oppenheimer, Esq., Counsel for Great River B/cing Inc. 


[2133] 
Page Three 


cc: Horace E. Slone, Member, Review Board 


Sylvia Kessler, Member, Review Board 

McKenna & Wilkinson, Counsel for Beloit B/crs., Inc. 

Hamilton & Armstrong, Counsel for Clermont B/cing Co. 

Leo Resnick Esq., Counsel for Pike-Mo B/cing Co. 

Thomas B. Fitzpatrick, Esq., Federal Communications 
Commission, Washington, D. C. 20554 


209 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


[Tr. 61] 

MR. BLUME: 

This morning a number of misstatements of facts were made. It 
is clear that a number of misapprehensions exist. Anda number of pro- 
cedural suggestions were made which strike me as an being coppletay 
unsound and untenable. 

I hope that by the time I am finished the Board will have the actual 
facts upon which it can make a determination that an interim operation 
in which all of the applicants will join together on a rental of KWK facil- 
ities is the thing that makes sense in the public interest, rather = our 
own private interest. 

Because so many inaccurate things have been said today, first I 
would like to clarify the position of Messrs. Costin and Wirtz. These 
gentlemen are not Milwaukee Broadcasting Company, | 


(Tr. 62] 

they are not KWK Radio Inc., they are not even KWK Broadcasting Cor- 
poration, which is my client in the proceeding for the permanent license. 

Milwaukee Broadcasting Company has ten stockholders, including 
the Attorney General of Wisconsin, his brother, six professional broad- 
casters who work at station WEMP, and finally Messrs. Wirtz and Cos- 
tin, who together own 53 per cent of the company. The fact that 47 per 
cent of the stock is owned by others is something that has had to be 
borne in mind throughout all of the dealings here. | 

These are minority stockholders who have rights, rights which 
are recognized by law, and rights which have to be protected. This is 
what was borne in mind in all of these negotiations. 

These are not frangible commodities one and the same, and many 
of the arguments today treated them as such. 

Messrs. Wirtz and Costin were first approached to get into Mil- 
waukee Broadcasting in April of 1963. This is almost three years after 


the revocation case had started. Obviously they had nothing to do with 
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any of the events which led up to the revocation. 

At the time the company was in pretty dire shape financially be- 
cause of the revocation case. And the approach was made to them to 
make an investment. 

They had their attorneys examine the record of the case, 


[Tr. 63] 
they read the Examiner's initial decision, which was then outstanding, 
which looked towards a dismissal of the order to show cause. Andon 
the basis of the advice which they got from counsel, they made an in- 
vestment of some $225,000. 

Shortly thereafter the Commission reversed the Examiner and 
then the bank pulled the rug out from under their whole operation. 
Messrs. Wirtz and Costin, in order to prosecute the appeal, in order 
to keep KWK alive, kept pouring more money init. Today they have 
$1,200,000 invested in this company. 

I make all this historical recital for two purposes. One, to make 
absolutely clear that they had nothing to do with the events which led to 
the revocation of the license of KWK, and secondly, also to make clear 
to you that all they are trying to do at the present time is make the best 
of a bad situation. 

Now, when they decided to organize a new group, to file a brand- 
new application for the KWK facilities, they had this problem of what do 
you do with the 47 per cent stockholders, and they went to them and said 
"We cannot deal with ourselves. Will you designate somebody to repre- 
sent your interest in any negotiation which we might have with you for 
the repurchase of a major capital asset of the company?" And they 
picked an attorney, Arthur Moss. 

There were arms-length negotiations over a protracted period of 
time. They worked out what they thought was the best and fairest deal 
they could get for the station facilities. 


[Tr.: 68] 
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[Tr. 64] 
And just as soon as the deal was made, every other applicant was advised 
the deal had been made, and told that you can either make the same deal 
or go up and negotiate and make a better deal. 

Now, let me talk about the deal. 

What we have contracted for is to buy the land, the batlding, the 
broadcasting equipment, much of which is very, very new, the complete 
record library going back to 1927, everything that they have got == all 
the furniture, fixtures, leases, and the rest of it, for the sum of $1 million. 
We have deposited a $100}000 as a down payment on the purchase price. 

Now, as part of this agreement, Milwaukee Broadcasting Company 
has agreed to lease to us the facilities for the duration of an interim opera- 
tion at the rate of $7500 per month. 

Now, I would like to express my own view that in view of sa the 
circumstances these terms are very reasonable terms. 

Commissioner Lee made a speech in St. Louis, which is reported 
in the St. Louis Post-Dispatch of Sunday, May 23, and if the Board wants 
I will hand out copies, in which he says, "Under proper management KWK 
might be worth up to $4 million.” I think he is right. However, let's cut 
that figure in half. Let's assume it is worth $2 million -- with the license 
and with proper management. My client has made an arrangement under 
which they do not have to pay one cent until they get the license. : 

* * * * * 
[Tr. 66] 

is think that this Board is sitting as a Board of equity. o think Mr. 
Cohen termed it properly. You are sitting as a Court of Equity, IS to 
reach an equitable solution to this problem. 

a a» * 

[Tr. 68] 

MISS KESSLER: Mr. Blume, even exercising the equity powers of 
the court, I would like you to more explicitly state what you think the Board 
or the Commission, under the circumstances where the parties can reach 
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no satisfactory agreement -- what can we do? 

MR. BLUME: Well, you have before you -- I will be glad to answer 
that question and answer it at length. 

I think that the Board -- if the Board agrees, as I think they should 
agree, on Issue No. 1, that the public interest would be served by an interim 
operation, then the Board can make a grant of an interim operation. They 
can make a grant to my client. 

MISS KESSLER: But your client is composed at the present time 
of only one applicant for regular authorization. 

MR. BLUME: That's correct. 

* * * * 
[Tr. 82] 
ORAL ARGUMENT OF 
MR. THOMAS N. FROHOCK 
ON BEHALF OF BELOIT BROADCASTERS 
MR. FROHOCE:*** 


* * 


* * 


[Tr. 87] 


* 3 
“We have urged you and we continue to urge you that We think that the 


Clarmont proposal is somewhat of a different category. As we under- 
stand it, interference would not be created, at least interference would 
not be created to any station that is objecting to it before you. And we 
think that if there is a need to perpetuate service in St. Louis, that that 
need can at least be met through the Clarmont proposal and without the 
resulting prejudice that would flow, both in this proceeding, in terms of 
the 307(b) judgment, and in terms of the interference which would be 
caused to a number of stations. 


* * * 


[Tr. 90] 


“We find that in assessing the proposal of Clarmont, en cannot 
say that it is in quite the same category. Mr. Armstrong referred to 
$17,000 as his construction cost. I think as we have read his applica- 
tion, perhaps interpreting or adding other costs not directly related to 
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construction, it is something around $24,000. But whether it is $17 ,000 
or $24,000 it seems to us that this is the kind of financial commitment 
that two to three years of frugal business operation to go in St. Louis 
can be satisfactorily wiped out. 

We think in terms of Community, that if there is to be an interim 
authorized, that it is a fair answer. We would suggest that for it to be 
fair, however, all need to participate or be 


[Tr. 91] 
given the opportunity to participate. 

With that caveat, I would say that the basic consideration of no 
interference to existing operations and the minimal investment, coupled 
with the avoidance of a 307(b) prejudiced position, growing out of making 
a judgment of one community needs it when another doesn't, would seaHaty, 
the conditions to justify that grant. 

Thank you. 


MR. PINCOCK: Mr. Frohock, at different times during your argu- 
ment you have alluded to the fact that you think that if an interim is to be 
granted, Clarmont's proposal comes nearest to being something that might 
be feasible. 


Are we to infer by that that you think that an interim should be 
granted? 
MR. FROHOCK: I would say, Mr. Pincock, that Beloit's position 
on whether an interim should be granted at all is a position that exists 
largely in the abstract, once we get down to the one kilowatt, 500 watts. 

We can see, without having any personal interest in the matter 
whatsoever -- any economic, business, public interest judgment, from 
Beloit's point of view -- that there may be an interest in an interim -- 

a justification for an interim predicated upon the fact that there are people 
in St. Louis who have relied upon the service. We think that that is a 
small consideration but one that may represent a public interest. | 
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and which, if you agree, we would agree that the one kilowatt, 500-watt 
proposal is the answer to it. 

We do not think that there is enough of a need or enough of a 
public benefit from an interim proposal at St. Louis that would cause 
interference, that would involve prejudice in a hearing of one kind or 
another, to justify a five kilowatt proposal. 

So I would say that we would -- we have, as I think in our brief, 
indicated that we support the Clarmont proposal. We support it within 
the framework of saying that if you find there is public benefit to be 


gained from it, we would see no loss. 
* * * 


[fr. 93] “s 


ORAL ARGUMENT OF 
STANLEY >NEWSTADT 
ON BEHALF OF SOUTH-CENTRAL BROADCASTERS, INC. 


MR. NEWSTADT: May it please the Board, South-Central, which 
is the licensee of station KJPW, in Waynesville, Missouri, appears here 
today for the limited purpose of opposing the grant of the interim appli- 


cation of Pike-Mo for Louisiana, Missouri. 
* 


* * * 


[zr 96] 

Now, in fact, the Louisiana application does create such overlap, 
or at least there is a prima facie showing that it does -- showing is not 
the word I want. But the initial conclusion must be that there is a very 
substantial question of whether it does -- for this reason. 

If one relies upon the soil conductivity in the soil map, it is clear 
from the affidavit of Julius Cohen which was submitted by Missouri Broad- 
casters that the Pike-Mo .025 mvm contour will overlap the half mil 
contour of station KJPW. 


[Tr. 97] 


Pike-Mo supported its application with field intensity measure- 


ments on one radial which purported to show that the conductivity was 
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much lower -- the soil map conductivity is 8, Pike-Mo's measure pur- 
ported to demonstrate that it is actually one, and that as a result of this 


lower conductivity, there would be no overlap. 

The Julius Cohen statement took issie with the manner in'which 
those measurements submitted with the application complied with the 
Commission's rules, and I think demonstrated beyond any significant 
doubt that the measurements did not comply with the rules. 

Subsequently -- and I learned this only today -- Pike-Mo sub- 
mitted additional measurements on June 17, 1965. Those were not con- 
sidered in the Julius Cohen statement. But I gtanced at them this| morning, 
They have two effects, the new measurements. 

The first thing they do is weaken even further the force of the 
original measurements because they withdraw four of the close-in 
measurements on 26 1/2 degrees. So that that radial is for all practical 
purposes now totally worthless. 

The measurements supplied on June 17 contained measurements 
on two new radials, which Mr. Resnick referred to as stub radials, but 
they are far from stub radials -- they contain relatively complete radials 
as far as I can tell from a quick view. 


[Tr. 98] 

However, they are on 354 degrees and 60 degrees -- they are 66 
degrees apart. The bearing between station KJPW and the Louisiana site 
is 26 1/2 degrees. Each of these new radials is more than 30 degrees 
away from the bearing between the two stations. 

So far as Iam aware -- and I made an effort during the lunch 
hour to check this without a consulting engineer -- the Commission rare- 
ly if ever permits extrapolation further than ten or possibly 15 degrees 
on either side of a radial. So that the new measurements do not elimi- 
nate the substantial question about the existence of the overlap which we 
claim. 

* 
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* * 
ORAL ARGUMENT OF 
THOMAS B. FITZPATRICK 
ON BEHALF OF THE BROADCAST BUREAU, 
FEDERAL COMMUNICATIONS COMMISSION 


Ls 


MR. FITZPATRICK: Thank you, Mr. Pincock. 

The first point I would like to make -- I am afraid that my argu- 
ment cannot be considered an argument as such -- it might appear to be 
disjointed, and that would be because it is. I am going to attempt to ad- 
dress myself as best I can to the numerous questions raised, to the nu- 
merous points pointedly made by the various applicants today. SoI sort 
of have the feeling that I am going through the locker room picking up all 
the dirty and clean and wet towels. So I hope I don't get athlete's feet. 


But I will make an attempt anyway. 
yt ae * 


[Tr. 113] 

Now, the only case we have to point to with respect to this more 
parochial problem, if I can say that, is the Saratoga Springs case, where 
the Review Board was faced with only two applicants, where one of them 
held the facilities by virtue of having chattel mortgages, et cetera, and 
having an STA, and the other was a competing applicant. And there the 
Board had to look into what would be an equitable and reasonable lease 
arrangement so that both could participate on an equal basis. 

Now, in that regard I think that the only way you can reach this 
point here -- and I think you have both the authority and the duty to exer- 
cise truly equitable functions in this case -- first I have to inquire as to 
whether Mr. Blume represents Milwaukee Broadcasting, who was the 
owner of the facilities that would be available for a lease, and the second 
question, if he does, does Milwaukee Broadcasting submit itself to the 
jurisdiction of this board for the purposes df determining what would be 
equitable terms for a lease. 

If both of these are answered in the affirmative, namely, that 
Milwaukee is represented by Mr. Blume and he is authorized to state that 
they subject themselves to the authority and jurisdiction of this Board, 
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then I think the next question that the Board could go to is what would 
be equitable terms for a lease -- whether it is $7,500 or $2,000 would 
depend upon a showing made by Milwaukee as to what its physical facil- 
ities are, and 


[Tr. 114] 

what they would be worth on a monthly basis. 

This is what you did in Saratoga. 

* sd * 
‘A [Tr. 136] r : 
REBUTTAL ARGUMENT OF MR. JACK BLUME | 

MR. BLUME: Four minutes is not a great deal of time. I will 
try and touch base lightly on a couple of things. 

I agree with everything Mr. Kenehan has said and return the 
compliment, except one thing, and that being that his client's applica- 
tion should be granted for the interim 


[Tr. 137] 
operation. 

I do think he has analyzed the commission's intent in setting this 
oral argument and what could and should come out of this oral CS SECES 
namely, an interim operation. 

I do want to address myself to Mr. Fitzpatrick's analysis of the 
criteria for public interest in the Oak Knoll case as compared to this 

case. ! 

I think that, at least in connection with my opinion, at least two 
of the three elements are there. The only thing we do not have present 
here is the question of possible loss of a frequency to Mexico. But we 
do have other things here which are of comparable -- not quite compar- 
able, but some importance -- namely, that this frequency, at its present 
use in St. Louis, has a low night-time limit, and it serves a great many 
people, and if the station is off the air for two or three years it is possi- 


ble that a great many other stations may go on in various other parts of 
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the country which will erode its night-time service area to the point 
where it would not be a sound allocation any longer. 

Now, there is mention made here of whether the Commission 
had said in Oak Knoll with regard to KOA rights of existing stations 
insofar as the interim operation is concerned. 

I have the decision before me. 

There were two questions. One was KFAB, a class 1-B sta- 
tion. It had always been understood with for some years 


[Tr. 138] 
around the Commission that the KRLA adjustment was not protected 
in accordance with the Commission's rules and standards, and the Com- 
mission put a condition on it that this class 2 operation had to protect 
the class 1-B. 

The other question involved KSDO in San Diego. This was not 
an interference question, this was a 2 and 25 mill overlap question. 

And the Commission said, and I read you from paragraph 32 of their 
decision, 'We need not decide whether or not this petition to deny has 
merit, for engineering studies by RTEI and Goodson-Todman would ap- 
pear to indicate that the KRLA daytime array can be adjusted quite 
simply to eliminate this problem." 

So they never even came to grips with the question as to whether 
KOA rights exist or do not exist. 

I think that if they had been forced to come to grips with it, they 
would have reached the decision that Mr. Kenehan has urged, and which 
I have urged, and others, that this is not applicable in a kind of interim 
thing -- we will resolve these things in a hearing for a permanent appli- 
cation. 

Now, in the remaining time I want to address myself to Mr. Arm- 
strong's argument on behalf of Clarmont. 

Mr. Armstrong has testified -- and I say this not in any deroga- 
tory sense -- he has told us a great many things about how difficult it is 
for him to hear KWK at his home, how the signal in certain hours of the 


[Tr. 140] 
night is good here, bad there, 


[Tr. 139] 
how you can get a signal out there, but there is something wrong with it 


here. 


He has also said what his thousand-watt : day and his 500-watt 
night would do. 
Well, I think this is not the way in which evidence on questions 


of engineering can be resolved. 

My engineer has examined, in the limited time available, the 
500-watt night, and he comes up with all kinds of problems. They do 
not get 25 mills over the business district at all. They don't cover in 
accordance with the rules and standards. I don't know that this board 
knows how many people -- what areas in populations presently are 
served that would lose service. We don't know even after Mr. Armstrong 
has argued what interference would be caused to an existing station by 
the non-directional operation at night. : 

I don't know who is right or who is wrong about that. That is 
going to be resolved in the hearing for the permanent allocation. | 

But I do not think that this Board could properly make an interim 
operation while there are these unresolved engineering questions. 

Now, last but not least, Mr. Cohen made some mention this morn- 
ing about the reasonableness of lack of reasonableness of the $7, 500 rent 
figure which is in our lease arrangement. We think it is reasonable, 

And we point to the fact that in May 


[Tr. 140] 


-- in May -- 

MR. PINCOCK: Your time has expired, Mr. Blume. 

MR. BLUME: May I finish the sentence? 

MR. PINCOCK: Yes. | 

MR. BLUME: In May of 1965 the station had earnings of $9, 365, 
and after payment of $7,500 rent they had a profit of $1, 865, penich is not 
bad. 


* * * 
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services. 


Whether the Commission's decision granting the RTEI 


application for interim operating authority: 

a. was supported by requisite findings of fact 
and conclusions of law; 
violated appellant Beloit’s rights under 
Section 309 of the Act, in view of the 


allegations contained in its Petition to Deny. 


*/ Appellee and Intervenor reserve the right to argue that 


certain of the matters raised by the above issues are barred, 
from consideration by this Court under Section 405 of the Act 
because not presented to the Commission. 


(4) 


Whether the Commission erred in disqualifying 
Thirteen-Eighty Radio Corporation from receiving 
an interim grant. 
Whether the procedures followed by the Commission 
were contrary to law, to the extent, if any, that: 
ee the Commission accepted and considered pro- 
posals for interim authorizations which 
were incomplete and otherwise defective 
as applications; 
the Commission resolved material issues of 
fact without holding an evidentiary hearing 
thereon; 
the Commission granted the RTEI Application 
For: Review and simultaneously granted the 
RTEI application for interim operating 
authority, contrary to Section 1.115 of its 


Rules (47 C.F.R. §1.115), thereby depriving 


appellants and others of procedural rights. 
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BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


It is believed that a more complete statement of the ;case 


than that contained in the briefs for appellants will be of | 


assistance to the Court. 


-~Ac 

These appeals are from a Memorandum Opinion and Order of 
the Federal Communications Commission (R. 284-295), (hereafter 
the Commission) , granting interim operating authority to inter- 
venor Radio Thirteen-Eighty, Inc. (hereafter RTEI), to operate 
on the frequency 1380 ke at St. Louis, Missouri, pending the out- 
come of a comparative hearing for the frequency. The license of 
the station previously operating on the frequency was revoked by 
the Commission, and its operating authority expired on February 28, 
rae In both cases the appellants request that this Court 
remand the case to the Commission for further proceedings. 

1. Case No. 19,908. 

Beloit Broadcasters, Inc. (hereafter pete) is the licensee 


of radio station WBEL in South Beloit, Illinois. It operates on 


the same frequency, and at the same power as KWK, the St. Louis 
y/ 


station. When Beloit was first authorized to operate on 1380 ke 


in 1948, it was only given daytime operating authority. In 1958 

this authorization was extended to include nighttime operation. 
Station KWK. commenced operation in St. Louis in 1927. It 

was first assigned to the frequency 1380 ke in 1941 with a power 

of 5 kw day and 1:kw night. On May 1, 1948, it was authorized to 

7/7 In re KWK Radio, Inc., 34 F.C.C. 1039 (1963), 35 F.C.C. 561 (1963), 


affirmed, KWK Radio, Inc. v. Federal Communications Commission, 119 
U.S. App. D.C. 144, 337 F.2d 540 (1964), cert. denied, 380 U.S. 910 
(1965). 

2/ KWK Radio, Inc. actually terminated its operation at midnight on 
February 26, 1966. 

3/ South Beloit is some 260 air miles from St. Louis, Missouri, 

4/7 Both station KWK and station WBEL are Class III-A stations. A 
Class III-A station is one designed to render service primarily to 
a principal center of population and the rural area contiguous thereto. 
It is designed to operate with power not less than 1 kilowatt nor 
more than 5 kilowatts. 47 C.F.R. 73.21(b) (1). 


=3- 
operate with a power of 5 kw day and night. With this power! it 
served interference-free approximately 2,352,000 persons during 
the day and 1,759,400 persons at night (R. 198). 

When WBEL was allowed to extend its operation into night- 
time hours, its new contour was limited by the co-channel signal 
of KWK. Subsequent renewals of the WBEL license were subject to 
the same limitation. There was no claim by WBEL before the Com- 
mission that this limitation is any greater under the aaterin 
operation then that to which it has always been ee =. 

On April 1, 1965, after the Supreme Court denied eomient 
in the KWK case, supra n.1, the Commission issued a Public Notice 
stating it would consider new applications for the frequency 
(R. 2125). In addition, notice was given "that the Commission 
will consider joint applications (by applicants for permanent 
authority) or individual applications (by parties not seeking 
permanent authority) for interim authority to operate peation 
KWK's facilities” (R. 2125). 

In response to this Notice, RTEI filed an opulterier for 


: 
interim use of the frequency 1380 ke at St. Louis (R. 1085-1275). 


The original shareholders of RTEI were seven of eleven permanent 


applicants for the frequency and power as operated by KWK Radio, Inc. 


5/ In the absence of this limitation, WBEL has estimated that it 


would provide service to some 12,200 persons in addition to those 
it presently serves (R. 538, 548). 


-f< 

6/ 
(R. 1085, 1091-93). In the agreement of the subscribing stock- 
holders it was provided that all applicants for permanent authority 
might join in the proposed interim operation (R. 1129-30). The 
shares were equally divided so that of the seven original stock- 


holders, each owned 14.28% of the corporation (R. 1091-92). In 


its application, RTEI estimated that $120,000 would be expended 


in constructing a new antenna within the immediate vicinity of 
UW 
the old KWK site (R. 1096). Its projection of revenues and 


expenses indicated that the anticipated income would be sufficient 
to permit each participant to receive a complete return on its 
investment during the life of the operation (R. 1096). 

The Commission received six other applications for interim 
operating authority in addition to the RTEI proposal. In response 


6/ RTEI now represents eight of the nine remaining applicants for 

the St. Louis assignment at 5 kw power, unlimited time, see n.16, 
infra. In addition the Commission received three other permanent 
applications; one was for the frequency at reduced power also in 

St. Louis; one was for an operation on an adjacent frequency, 1390 

ke, at Louisiana, Missouri, some 72 miles northwest of St. Louis; 

and one was Beloit's for authority to change its nighttime radiation 
pattern. These last two applications, while not for the frequency 

1380 ke at St. Louis, were tentatively accepted by the Commission 

on the basis of the mutual interference which would result from 
granting both the St. Louis and the non-St. Louis proposals (R. 109- 
110). Subsequently 'the applicant for 1390 ke at Louisiana, Missouri, 
(Pike-Mo Broadcasting), moved to dismiss its application. On March 

17, 1966, the Commission approved dismissal of this applicant's interim 
application but withheld dismissal of its permanent application, pending 
compliance with the publication requirements of Section 1.525(b) of 

the Commission's Rules, 47 C.F.R. 1.525(b) so that new applications 

for that community could be entertained "because the Pike-Mo application 
for regular authority is the only application here involved which 
specifies Louisiana, Missouri, a community of 4,286 persons. which 

has no standard broadcast, FM, or television broadcast station assigned 
to it” (FCC 66-257). 

7/ Both the Commission and the Review Board found that despite numerous 
attempts, RTEI was unable to obtain what it regarded as a satisfactory 
agreement for the purchase or lease of the KWK Radio, Inc. facilities 
(R. 198, 286, 1123, 1425). 


este 


to these proposals Beloit filed a petition to deny, claiming that 


it had a statutory right to an evidentiary hearing under Sections 


309(d) and 316(a) of the Communications Act, 47 U.S.C. 309(d), 
316(a). Its primary allegation was that an interim authorization 


would cause a modification of its license (R. 535-551). 


By Memorandum Opinion and Order released July 8, 1965, (R. 
108-111) the Commission, without expressing an opinion on the 
merits of Beloit's claim, made Beloit a party to the proceeding 


and designated the interim applications for oral argument hefore 
8/ 
the Review Board on the following issues: 
| 
™(1) To determine whether interim operation either 
on 1380 kilocycles at St. Louis, Missouri, or on 
1390 kilocycles at Louisiana, Missouri (pending the | 
Commission's final determination with respect to the 
pending applications for permanent authority) would | 
serve the public interest, convenience, and necessity. 


(2). If the foregoing issue is decided affirmatively, 
to determine which, if any, of the above-captioned 
proposals, as existing or amended, for interim opera- 
tion should be granted, and to determine the terms | 
and conditions of the interim operation” (R. 11). 


After oral argument, the Review Board issued a decision deny - 
9/ 
ing all of the applications for interim authority (R. 195-228). 


Numerous parties including RTEI (R. 1387-1403) petitioned the 


Commission for review, and, on December 27, 1965, the Commission 
issued a Memorandum Opinion and Order (three Commissioners dissenting) 
granting RTEI's application for review and application for interim 


operating authority, and denying the other applications (R. 284-295). 
8/7 The Review Board is a permanent body within the Commission 


composed of three or more Commission employees. It performs 
functions under delegated authority from the Commission. Sse 
47 U.S.C. 155(d). 

9/ One member of the Board issued a dissenting opinion (R. 208- 
228) . 
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The Commission agreed with the Review Board that an interim 
grant to any single applicant for permanent authority could pre- 
judice the outcome of the comparative hearing, and that such pre- 


judice outweighed the need of St. Louis for continuing the service 


on 1380 ke, or the need of Louisiana, Missouri, for new service on 


1390 ke. Unlike the Review Board, however, the Commission concluded 
that RTEI's proposal to spread the investment and risk of an interim 
operation among at least seven parties reduceithe potential prejudice 
to a point where it was outweighed by the desirability of maintaining 
KWK's long established service pending the outcome of the comparative 
hearing (R. 286-87) . Furthermore, the Commission noted that the 
RTEI proposal provided that all other permanent applicants could 
become parties to it (R. 286). To ensure the opportunity of all 
applicants to join the proposal, the Commission conditioned its 
grant as follows: 

"(a) Within thirty days following release of this 

Order, any other applicant in the interim hearing 

proceeding Docket No. 16094, et. al. may become a 

party to Radio Thirteen-Eighty, Inc. on equal terms 


and conditions with all other parties to that 
interim grantee. 


* * * * 


*(c). The terms of the agreement between parties 

to Radio Thirteen-Eighty, Inc. may not require 

that the winning applicant in this proceeding 
purchase the physical facilities of Radio Thirteen- 
Eighty, Inc. when the interim operation herein 
authorized is terminated” (R. 287). 
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In addition, the Commission rejected the argument that a 
grant to RTEI modified the licenses of those stations whose cover- 
age is limited by a 5 kw operation on 1380 ke at St. Louis.; The 
Commission ruled that those stations had been granted or renewed 
subject to the limitations created by the old KWK operation and 
could not contend that the preservation of these limitations 

| 

pending the outcome of the comparative hearing created new inter- 
ference resulting in a modification of their licenses (R. 286). 

Finally, with regard to those applicants seeking use of 
the St. Louis frequency elsewhere, the Commission held that the 
interim grant would not prejudice those applicants in the com- 
parative hearing. It stated: 

"With or without an interim operation, the 

question before us in the regular proceeding is 

the same -- i.e., whether a broadcast frequency 

used for almost forty years by a station in St. 

Louis, should now be used at some other location 

or at all. Our resolution of this question will 

not be affected by a continuation of KWK's long | 

existing service for the comparatively brief 


additional period this hearing will take" (R. 286- 
87). 


Thus, the Commission decided that the public interest 


would be served by maintaining the status quo, that is by 
continuing, during the interim period, a broadcast service 
which had been available to the listening public for many 


years, 


2. Case No. 19,921. 


Appellants, Thirteen-Eighty Radio Corporation (hereafter 
Thirteen-Eighty) and KWK Broadcasting Corporation (hereafter KWK 
Broadcasting), are applicants, respectively, for the interim and 
permanent authorization on 1380 ke at St. Louis, Missouri. Both 
corporations were formed after the Commission issued its Public 
Notice (R. 2125) stating that it would consider interim and per- 
manent applications for the frequency to be vacated by KWK Radio, 
Inc. Both corporations have a direct relationship with the former 
licensee, KWK Radio, Inc., whose license was revoked, 

KWK Radio, Inc., the former licensee, is a wholly owned 
subsidiary of Milwaukee Broadcasting Company, the licensee of 
Stations WEMP and WEMP-FM, Milwaukee, Wisconsin (R. 1473). Arthur 


Wirtz, the Chairman of the Board of Milwaukee Broadcasting Co. is 


also the Chairman of the Board of KWK Radio, Inc. (R. 1473, 1478). 
10/ 


He owns a controlling interest in Milwaukee Broadcasting Co., _ 
and his son, William Wirtz, is Vice-President and a director of the 
company (R. 1444). In addition he owns a substantial interest in 


10/ Mr. Wirtz first acquired an interest in Milwaukee Broadcasting on 
April 20, 1963, when he purchased 1484 shares of its stock (R. 1478). 

At that time the examiner's initial decision proposing to dismiss the 
KWK revocation proceeding was outstanding. It was subsequently reversed 
by the Commission, 34 F.C.C. 1039 (1963). On April 1, 1964, Mr. Wirtz 
purchased an additional 450 shares of Milwaukee Broadcasting (R. 1478). 
In addition he votes 741 shares of Milwaukee's common stock which is 
owned by Standard Theatres, Inc., a corporation in which he and James 

E. Coston are each'50% stockholders (R. 1478-79). Thus, Mr. Wirtz 

votes a total of 2675 shares of the 5000 outstanding shares of common 
stock of Milwaukee Broadcasting and exercises control of the corpora- 
tion. Andrew M. Spheeris, who was President of Milwaukee Broadcasting 
at all times pertinent to the revocation proceeding, see 34 F.C.C. 
1041-44, still maintains a minority interest in the corporation, The 
Commission's files reflect that he owns 650 shares of the common stock and 
that he is General Manager of the corporation. 
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both KWK Broadcasting and Thirteen-Eighty: 25% of the outstanding 


stock of KWK Broadcasting, and 80% of the outstanding stock of 
11l/ 
Thirteen-Eighty (R. 1432, 1436, 1442). Furthermore, both KWK 


Broadcasting and Thirteen-Eighty have the same seven directors 


(R. 1437). | 


In its application, Thirteen-Eighty proposed to lease the 
land, broadcast facilities and other physical assets necessary to 


operate the station from Missouri Engineering Company (R. 1436, 1480, 
12/ 
1482)...» «KWK Radio, Ine. operated pursuant to a similar lease 


agreement with Missouri Engineering (R. 1436). Thirteen-Eighty 
agreed to pay Missouri Engineering $7500 per month, or $90,000 per 
year, for these facilities (R. 1436, 1480, 1482). Missouri. 


Engineering made it clear, however, that: 
| 

"Our agreeing to enter into such lease stems from 
the fact that KWK Broadcasting Corporation, with which 
your present stockholders are identified, has entered 
into a contract to buy the KWK assets from us, if it!is 
the successful applicant for a permanent authorization. 
The lease between us will contain an agreement by you 
that you will limit your stockholders to persons who! 
enter into, like agreements with us to purchase the 
facilities of KWK if they are granted the permanent 
authorization to operate on 1380 KC in the city of 
St. Louis, Mo.” (R. 1482). 


The contract between KWK Broadcasting and Missouri Engineering pro- 


‘ 


vided that the assets of Missouri Engineering would be purchased 
for $1,000,000 (R. 198). 
1/ James E. Coston owns 20% of the outstanding stock of KWK Broad- 


Casting, and the remaining 20% of the outstanding stock of seen 
Eighty (R. 1436, 1442). 

12/ Missouri Engineering Company was controlled by Arthur Wirtz 
through a series of corporate structures (R. 1471-74). Subsequent 
to the filing of Thirteen-Eighty'’s application for interim authority , 
Missouri Engineering sold its entire interest in the land, broacast 
equipment and other physical assets to Milwaukee Broadcasting Co. 

In effect, therefore, Arthur Wirtz continued to negotiate with him- 
self as Thirteen- -Eighty and Milwaukee Broadcasting. See n. 10, supra. 
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The Thirteen-Eighty application also contained an invitation 
to the other applicants for permanent authorization to become stock- 
holders in Thirteen-Eighty on an equal basis, provided, of course, 
that such applicants agreed to the above financial terms and condi- 


tions (R. 1435-36, 1482). None of the other applicants accepted 


this invitation (R. 198). 


In its application Thirteen-Eighty noted that prior to 
the institution of the Commission's revocation proceeding, KWK 
Radio, Inc. had been a highly profitable operation (R. 1438). 
Accordingly, Thirteen-Eighty suggested: 


"If, as anticipated, the station shows a profit, 
then it is the view of Messrs. Wirtz and Coston that 
none of the participants in the interim operation 
should benefit therefrom. Instead, it is hoped that 
agreement can be reached that the profits, if any, be 
used for some public purpose or charity, such as sup- 
port of the St. Louis Educational Television Station, 
KETC™ (R. 1438). 13/ 


This proposed donation was first subject, however, to the payment 
of $90,000 per year to Missouri Engineering, a corporation con- 
trolled by Arthur Wirtz, see n.12, supra. 

Thirteen-Eighty stated that its programming proposals were 
based upon a continuation of the programming of KWK Radio, Inc. 
(R. 1437). It submitted the following estimates: Entertainment, 
83.8%: religious, 1.2%; agricultural, 1.3%; educational 1.3%; news, 
11.6%; discussion, 1.6%; and talks 2.2% (R. 1447). By comparison, 
the programming fare offered by RTEI, the successful applicant, gave 
—— em: 


13/ At another point in its application Thirteen-Eighty recited: 


TMoreover, as indicated above, Thirteen-Eighty Radio Corporation 
intends to so operate KWK during the interim period, as to provide 
no profit to its principals or to KWK Broadcasting Corporation” 
(R. 1439). 
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the following estimates: Entertainment, 70%; religious, 3. 0%; 
agricultural, 1.4%; educational, 1.3%; news, 16.7%; discussion, 
1.0%; and talks, 6.6% (R. 1098). | 
The Thirteen-Eighty application was rejected by the [Review 
Board (R. 197-98). It found that the stockholders of Thirteen- 


Eighty were principals of KWK Broadcasting, an applicant for 


permenant authority and that a grant to such an applicant would 


unduly prejudice the comparative hearing. 
The Commission affirmed the Review Board's ruling: 


"The Board stated that an interim grant to any one 
applicant who was also seeking permanent authority 
could prejudice the final outcome of the comparative 
hearing yet to be held, and that no imperative need 
for an interim operation outweighed that adverse 
possibility. This finding, the Board held, ruled out 
further consideration of all interim applications save 
the joint proposal of RTEI. 3/ (citations omitted.) | 
We agree that this holding correctly reflects existing 
law. | 


#37 Although Thirteen-Eighty Radio Corporation has 


applied only for interim authority, it involves the | 
same personnel as KWK Broadcasting Corporation, a 
permanent applicant. We affirm the Board's holding ; 
that the two corporations are sufficiently identical) 
to disqualify Thirteen-Eighty under the rationale set 
forth above™ (R. 285). 


In the view taken by the Commission, RTEI was the oy interim 
applicant which met the standards necessary to minimize the! possibility 
of prejudice in the permanent proceeding. As the only interim 
applicant composed of a number of permanent applicants, RTEI 
could operate on an interim basis with relatively small investment 


| 
A 


by any of its owners and with no appreciable credit to any one of 
PP t 


them. Moreover, the Commission conditioned its grant to RTEI so 
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that (1) any interim appiicant couid become a party to the RTEI 
operation on equal terms and conditions with all other parties 
and (2) no RTEI participant could be required to purchase the 
RTEL facilities, in the event he proved successful in the basic 
comparative proceeding (R. 287). Thus, the stockholders of 
Thirteen-Eighty and KWK Broadcasting were given an opportunity 
to join RTEI either through the permanent or interim entity. 
They elected to refuse the offer. 

oe Subsequent Events. 

No party sought reconsideration of the Commission's grant 
to RTEI. Instead, appellants filed notices of appeal and motions 


for stay in this Court. On February 8, 1966, this Court denied 


the motions for stay, and thereafter, at midnight, on February 26, 


14u/ 
1966, KWK Radio, Inc. ceased operation. Several minutes later, 


RTEI, which had partially completed construction of its new facili- 
15/ 
ties, commenced operation pursuant to expedited Commission authority. 


1u/ The order of revocation issued against KWK Radio, Inc. was not to 


become effective, if judicial review were sought, until 30 days after 

a final court order concluding such review so. that the licensee might 
have an opportunity to wind up its affairs, 35 F.C.C. at 564. After 
the Supreme Court denied certiorari in March, 1965, the Commission 
granted KWK Radio, Inc. several additional extensions of time on the 
ground that it served the public interest to continue the operation 
pending a decision on a possible interim award. The last extension 
terminated on February 28, 1966. 

15/ On February 21, 1966, the Commission granted RTEI special temporary 
authority to commence operation on March 1, 1966 (FCC 66-172). When it 
was learned that KWK Radio, Inc. planned to cease operation on February 
26, prior to the termination date it had represented to the Commission, 
the special temporary authority was advanced to February 27. This 
special temporary authority is for 60 days at 5 kw day and 250 watts 
nighttime, It is expected that at the end of this period RTEI will have 
completed construction and will be in a position to commence operation 
at 5 kw day and night which operation will then continue until a per- 
manent applicant is chosen in the comparative hearing. 
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Each remaining applicant for the Sit. Louis frequency and power 


utilized by KWK Radio, Inc. with the exception of KWK Broadcasting, 

the appellant in Case No. 19,921 is, or is about to become a member 
16/ 

of RTEIL. 


16/ The Commission's public files reflect that one applicant’, 
Victory Broadcasting Company, Inc., has given notice of its 
intention to join RTEI, but has not formally entered the 
organization. 


Beaiies 


SUMMARY _OF ARGUMENT 


I 

The Commission's award of an interim grant to RTEI was 
an act well within its discretion. It represented a sound deter- 
mination that the benefits to be derived by preserving KWK’s long 
established service outweighed the possibility that the pending 
comparative hearing would be unduly prejudiced by the interim 
operation. Under the circumstances presented the terms upon which 
the interim authorization was made reduced to a minimum whatever 
disadvantages might result therefrom. 

RTEI*s investment of $120,000 in new facilities is not 
substantial because it will be shared by eight parties. Divided 
eight ways, this sum is relatively small when compared with the 
costs of prosecuting a multi-party comparative hearing. In addi- 
tion, RTEI has estimated it will recoup its entire investment over 
the life of the operation, eliminating the possibility that the 
agency will favor one of the RTEI investors. 

While none of the appellants objected to the grant on 
the ground that the Commission failed to impose a condition pre- 
venting the RTEI participants from receiving broadcast experience 
preferences in the comparative hearing, such a condition would have 
been of little practical significance. RTEI is not an applicant 
for permanent authority, its stockholder agreement expressly pro- 
hibits any such advantage, and the Commission has consistently 
refused to give any weight to a performance record gathered during 


such an interim operation. 
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Had the Commission ‘held a full-dress comparative hearing on the 
interim applications - a procedure suggested for the first time 
in this Court - it would have served only to moot the interim 


applications. 


III 

The Commission’s finding that Thirteen-Eighty and KWK 
Broadcasting were sufficiently identical to be treated as the 
same entity was supported by substantial evidence. Thus, Thirteen- 
Eighty’s application was fraught with the same threat of prejudice 
to the comparative hearing as would result from an interim grant 
to any single applicant for permanent authority. This is pre- 
cisely what the Commission sought to avoid when it announced at 
the outset that it would only consider joint interim applications 
by applicants for permanent authority. 

The procedures followed by the Commission in choosing 
an interim grantee were in accordance with law. Thirteen-Eighty’s 
arguments against these procedures are barred from consideration by 
this Court because they were not presented to the Commission, 47 


U.S.C. 405; Florida Gulfcoast Broadcasters, Inc. v. Federal Com- 


munications Commission, __ U.S. App. D.C. __, 352 F.2d 726 (1965); 


Albertson v. Federal Communications Commission, 100 U.S. App. D.C. 


103, 243 F.2d 209 (1957). In any event they are without merit. 


sy 4 
ARGUMENT 


I. THE COMMISSION ACTED WELL WITHIN ITS DISCRETION 
IN AWARDING AN INTERIM GRANT TO RTEL. 


The principal substantive argument advanced by Spy anice 


is that the grant to RTEI prejudiced their right to a fair hearing 
upon their applications for regular authorization. al In this regard 
they place heavy reliance upon this Court’s decision in Community 
Broadcasting Co. v. Federal Communications Commission, 107 U,S. App. 
D.C. 95, 274 F.2d 753 (1960). They argue: (1) that RTEI'*s invest- 
ment is substantial and will prejudice the comparative aeons (2) 
that the Commission failed to impose a condition which mowelidlignevent 
the RTEI participants from receiving broadcast experience preferences 
in the comparative hearing; (3) that the interim grant constitutes 
a prejudgment of the issues as to which community has a greater need 
for the service; (4) that the Review Board will be unable a Soo 
tially review the record in the comparative hearing because it has 
already concluded that a likelihood of prejudice exists; and (5) 
that the Commission's finding is inadequate on the need for an 
interim service in St. Louis. We believe that each of these ‘claims 
is without merit and that appellants’? reliance upon this court's 
opinion in Community is misplaced. 

The Commission’s discretionary power to make an interim 
grant pending the outcome of a comparative hearing is not at Sses 


here. This power was recognized by this Court in Peoples Broadcasting 


17/7 Appellants’? separate procedural arguments will be treated in 
points II-III infra. 


Se 

Co. v. United States, 93 U.S. App. D.C. 78, 209 F.2d 286 (1953), 
and in the Community case itself, upon which appellants have 
principally relied. In Community the rationale underlying interim 
grants was stated as follows: 

"Comparative hearings are lengthy and detailed 

affairs, frequently taking years before final 

conclusion. Occasionally the need for continu- 

ing already operating services, or establishing 

new ones, was so great as to render it against 

the public interest to withhold authorization 

pending final outcome of the necessary hearing. 

* * * Such grants are a *practical solution of 

a problem which involved the public interest in 

the continuity and quality of television service.*” 

107 U.S. App. D.C. at 100, 274 F.2d at 758. 

In Peoples, the Court concluded that the Commission had 
"minimized the disadvantages” that might flow from an interim or 
conditional grant and that its action was a reasonable exercise 
of its discretion., 93 U.S. App. D.C. at 81, 209 F.2d at 288. In 
Community, on the other hand, the Court disapproved an interim 
grant because the Commission*s inquiry had not included “com- 
prehensive findings on all relevant factors” and the Court was 
thus unable to conclude that its action was warranted. 107 U.S. 


App. D.C. at 105, 274 F.2d at 763. In light of these decisions 


it is our view that the primary question presented by these appeals 


is whether the Commission abused its discretion in ruling that the 


benefits to be derived by preserving KWK*s long established ser- 
vice, during the interim period, outweighed whatever disadvantages 


might possibly be created thereby. 


= if) = 

We believe that in this case the terms under which the 
interim authorization was made have reduced to a minimum the 
possibility that the hearing process would be impaired by a tem 
porary grant. Moreover, the basis for the Commission's action 
is set forth in the decision so that there can be no question, as 
there was in Community, regarding the reasons supporting the grant. 
While it is evident from the dissenting opinion of Commissioner 
Bartley (R. 289-91) that reasonable men could disagree about the 


| 
balance to be struck after weighing the benefits and detriments 


of an interim operation, this simply underscores appellants? burden 


| 
on these appeals. Their task is to demonstrate to this Court not 
| 


only that the dissenters were right, but that the majority's con- 
clusion represented a clear error of judgment “of the agency charged 
with primary responsibility in the matter.” South Florida Television 
Corporation v. Federal Communications Commission, __ U.S. App. D.C. 


—» 349 F.2d 971 (1965). As the Court said in Secretary of | 


Agriculture v. Cent. Roig. Refining Co., 338 U.S. 604, 614 (1950): 


"It is not for us to reject the balance [the Secretary] 

struck on consideration of all the factors unless we 

can say that his judgment is not one that a fair-minded 
tribunal with specialized knowledge could have reached.” 


It is within this context that we turn to the specific claims of 
error and prejudice which appellants raise. 


1. Considerable emphasis is placed by the appellants on 
the $120,000 investment in new facilities undertaken by RTEI. 


18/ Thirteen-Eighty and KWK Broadcasting (Brief p. 28, n. 13) im- 
properly suggest that this figure is inaccurate. They state that 
a petition filed by the Broadcast Bureau subsequent to the filing 
of these notices of appeal requested a Commission order requiring 
RTEI to make a full disclosure of its construction costs. They 
fail to note that prior to any action by the Commission, RTEI 
(cont*d) 
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They argue that, as:in Community, a substantial investment in a 
temporary operation will prejudice the outcome of the comparative 
hearing in favor of|the interim grantee. In Community, however, 
the interim grantee, who was one of two competing applicants for 
the regular authorization, proposed an investment of between 
$250,000 and $500,000, a sum which the Court held was so large that 
its expenditure might well influence the Commission’s final result 
despite the best intentions of the agency. Here the size of the 
investment contemplated by RTEI is substantially smaller (R. 1096) 
and instead of being made by a single party, it will be shared 
equally by eight applicants. When $120,000 is divided in this man- 
ner, the result is far less than the almost $500,000 invested by 

19/ 
one party in Community. Indeed, as the Commission noted, it 
is a relatively small sum when compared with the overall cost of 
prosecuting an application in a multi-party comparative hearing 
(R. 286). In short, as a factor which might conceivably give rise 
to a bias in favor of one applicant or another, the investment here, 
both in size and in its shared nature, is distinguishable from the 
investment considered in Community. 
Ne 
18/7 (cont'd) voluntarily supplied the requested information which 
reaffirmed the accuracy of the $120,000 figure. It was only after 
this information was supplied that the Commission dismissed the 
Broadcast Bureau*s petition as moot (FCC 66-129). 
19/ Beloit'*s argument regarding the substantiality of the invest- 
ment is wholly inconsistent with its position (Brief pp. 3,23) 
favoring an interim grant to Clermont Broadcasting Company, the 
applicant that proposed a St. Louis operation at reduced power. 
Clermont proposed to invest approximately $25,000 to construct 
new facilities (R. 1686), and it is difficult to understand why 
that figure, using Beloit’s reasoning, is any less substantial 


than the $15,000 which results from dividing RTEI*s $120,000 
investment eight ways. 
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tion of any profits. Furthermore, he would have been guaranteed a 


$1,000,000 sale price on the plant and facilities of the old KWK 


station. At best then, Thirteen-Eighty"*s proposal to donate the 


profits of the operation to charity is somewhat disingenuous. 

Nor is there merit to the contention that on this question 
the Commission improperly departed from its recent decision in 
Oak Knoll Broadcasting Corp., 2 Pike & Fischer, R.R. 2d 1011 (1964). 
In that case the Commission chose an interim grantee who voluntarily 
proposed to donate 80% of its profits to the local educational tele- 
vision station. This, however, was only one of several reasons for 
selecting the successful applicant in that case, id. at 1018-1019, 
and contrary to Thirteen-Eighty’*s contention, there is nothing in 
the Commission’*s opinion to suggest that such a proposal is a 
requirement in connection with temporary grants of this nature. 
Here, moreover, it never reached a point of decisional significance 
because Thirteen-Eighty was disqualified on other grounds (R. 285). 
In view of Thirteen-Eighty’*s deceptive proposal, it could hardly 
have been a distinguishing factor in any event. 

2. Thirteen-Eighty and KWK Broadcasting argue that the 
Commission failed to impose a condition which would prevent the 
RTEI participants from receiving broadcast experience preferences 
in the comparative hearing by virtue of their participation in the 
interim operation (Brief, pp. 19-20). The basis for this argument 
217 (cont'd) applicants specifying different physical facilities in 


their permanent application, or non-St. Louis applicants, to join 
the RTEI operation on equal terms. 
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stems from this Court's statement in Community that in the 2)1/2 to 


3 year period it might take to decide the case, the interim grantee 
would “accumulate the great advantage of demonstrated past perfor- 
mance as against the promised future performance of the competing 
applicant.” 107 U.S. App. D.C. at 100, 274 F.2d 758. The BaOnt 
answer to this contention is that it was never raised before the 
Commission and cannot be asserted now. 47 U.S.C. 405; Florida 
Gulfcoast Broadcasters, Inc. v. Federal Communications Commission, 
_ U.S. App. D.C. __, 352 F.2d 726 (1965); Albertson v. Bederal 
Communications Commission, 100 U.S. App. D.C. 103, 243 F.2d 209 
(1957). But in any event the argument is plainly without merit. 
RTEI is not an applicant for permanent authority as ore 
the two applicants in Community. It has no interest in the compara- 
tive hearing. Furthermore, it represents all of the permanent St. 
Louis applications with the exception of KWK Broadcasting. The 
stockholder agreement, which was before the Commission as part of 
the RTEI application, expressly provided that no aspect of the 
interim operation would “inure to the advantage of any party! here- 
to” (R. 1133). And it has been the consistent practice of the Commis- 
Sion to give no weight to experience or a performance record accumu- 


22/ 
lated under an interim authorization of the kind at issue here. Finally 


22/7 See, e.g. Albany-Schenectady-Iroy Channel Assignments, 15 Pike 
& Fischer, R.R. 1501, 1514k (1957); Harrisburg Drop-in Case, 16 Pike 


& Fischer, R.R. 1617, 1627 (1958); Cf. Office of Communications of the 
United Church of Christ v. Federal Communications Commission, Case 
No. 19,409 decided March 25, 1966, Slip Opinion, p. 26, n. 30. 
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as stated above, KWK Broadcasting was given ample opportunity to 
join the RTEI group and thereby overcome whatever disadvantage it 
believed might accrue against it. But it declined to do so. 

3. Beloit argues that there are areas of prejudice here 
which were not present in Community, but which fall within the Com- 
munity rationale. It correctly states that one purpose of the 
hearing is to determine whether its own application to increase 
power should be granted instead of one of the 5 kw proposals for 
St. Louis. But its contention that the interim grant to RTEI has 
predetermined this issue is, as the Commission found, quite unrealis- 
tic. 

In Oak Knoll Broadcasting Corp., 2 Pike & Fischer, R.R. 2d 
1011, 1019-20 (1964), the Commission rejected a similar argument in 
making an interim award to a station in Pasadena, California: 


"Contrary to opponents? assertions, they have no 

burden to overcome with respect to dislocation 

of service in Pasadena. Each of the applicants 

for the different communities, as well as each of 

the applicants for Pasadena, has the identical 

burden in the subsequent proceeding of establish- 

ing a greater need for the use of the frequency in 

his respective community, as compared with the showings 
with respect to other competing communities. With an 
interim authorization, this burden remains unchanged -- 
it is no greater or less then it would be if the fre- 
quency were silenced. For it is clear that we cannot 

as a matter of law, divorce from the question of rela- 
tive or comparative need the prior use of this frequency 
in Pasadena. It is without question, one factor, among 
others (for example, the abundance of other radio services 
in Pasadena, and the public service needs of that commun- 
ity) which will have to be weighed and considered in 
determining need for regular service in Pasadena as com- 
pared with the other communities concerned.” 


Here the Commission used the same reasoning in granting 


RTEI*s application. It ruled that maintenance of the status quo 
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during the regular proceeding would not prejudice the chances of 
applicants seeking the use of KWK's frequency elsewhere, since, 
in any event, the fact that St. Louis has been assigned the : 
frequency 1380 for almost forty years would be a factor for con- 
sideration in the comparative hearing (R. 286-87). Cleariyn| this 
continuation of service for a relatively brief period camnobiceas 
sonably be regarded as having an adverse effect on the resolution 
of the conflicting claims of the competing applicants. In Peoples 
this Court, in upholding an interim grant, relied on "a congressional 
intention that existing services not be suspended pending hearings 
upon disputes, even though the hearings are given as of right." 93 
U.S. App. D.C. at 81, 209 F.2d at 288. This conclusion is, we 
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submit, no less applicable here. 


4, Beloit also argues that the Review Board will be unable 


to give impartial consideration to any review of an initial deci- 


sion by a hearing examiner in this case because it has already 


stated that an interim grant to RTEI would be prejudicial. It 
contends that the Review Board must disqualify itself in which event 
the parties will be deprived of their right to have review of the 
examiner's decision. This contention hardly warrants serious con- 
sideration. 

The Commission's rules provide: 


"Any matter referred to the Board on a regular 
basis or otherwise may, on its own motion or upon 
its consideration of the motion of any party be 
certified by the Board to the Commission, with a 
request that the matter be acted upon by the Com- 
mission, if in the Board's judgment the matters at 
issue are of such a nature as to warrant Commission 
review of any decision which the Board might other- 
wise have made. If a majority of the members of the 
Commission then holding office vote to grant the 
Board's request, the matter shall be acted upon by 
the Commission.” 47 C.F.R. 0.361(b). 
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Thus, a suitable alternative for review of the examiner*s decision 
is readily available. The question of the Board*s future partici- 
pation should, as this Court noted in an analogous situation, be 
left "to the sound discretion of the Commission in the light of 
its knowledge of the constitution of the Board and its manner of 
functioning. Deep South Broadcasting Co. v. Federal Communications 
Commission, 120 U.S.App. D.C. 365, 371 n.4¥, 347 F.2d 459, 465 n.¥ 
(1965). 


5. Finally, Beloit attacks the adequacy of the Commission's 


finding on the need for an interim service in St. Louis (Brief, p. 24). 


While it relies upon Community to support its position, that case 
is markedly in contrast with the case presented here. There the 
Commission had awarded an interim grant to one of two competing 
applicants for a new service without the benefit of any argument, 
briefs from the parties, and without issuing any opinion in connec- 
tion with the grant. Thus, this Court found no basis for the Commis- 
sion’*s action and stated: 

"(T)he theoretical injury to the public which may in 

some circumstances flow from deferral of the added 

service is more than offset by a process which makes 

certain that all essential factors have been fully 

considered before this important power is exercised” 

(Emphasis supplied) 107 U.S. App. D.C. at 101, 274 

F.2d at 759. 

Unlike Community, the Commission here was concerned with 
the continuation of an established service pending a determination 
of whether that service should remain in St. Louis. It had the 


benefit of applications for interim authority, a decision of the 


Review Board based upon briefs and oral argument, and the applications 
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for review filed in response to the Review Board’s decision. | With 


respect to the question of need, even Beloit admitted that "by virtue 
of the fact that a station has operated on that frequency in that 
city for some years and by virtue of the several applications for 


replacement facilities pending before the Commission, a certain 
23/ 


Here the RTEI proposal, aside from its other favorable 


need can be discerned” (R. 166). 


characteristics, had the advantage of making use of a 5 kw assign- 


ment instead of leaving it fallow. Despite the other services avail- 
24/7 
able in St. Louis, the Commission could not discount the fact that 


silencing the frequency would produce a loss in service which would 
adversely affect the public interest. Cf., Hall v. Federal Communi- 


cations Commission, 99 U.S. App. D.C. 86, 91, 237 F.2d 567, 572 


(1956); Television Corporation of Michigan, Inc. v. Federal Communi- 
cations Commission, 111 U.S. App. D.C. 101, 294 F.2d 730 (1961) . 


Accordingly, we believe that the Commission’s determination that 

on balance, "the grant would serve the public interest by continuing 
during the interim period a broadcast service which has been avail- 
able to the listening public for many years” (R. 287), represented, 
under the circumstances presented, an adequate finding on need. 


23/ Significantly, Thirteen-Eighty has taken the position throughout 
this proceeding that there was a need for an interim service in 

St. Louis (R. 1650-51). At the oral argument before the Review 
Board it submitted documentary evidence which it claimed clearly in- 
dicated that “the public in the St. Louis area has depended upon 

and enjoyed the programming service of station KWK, and that oe 
is a need for the continuation of the same” (R. 1669). 

24/ The Broadcasting 1965 Yearbook shows that KWK is only one of 
three full time, independent, non-specialized stations in operation 
in St. Louis. In all there are seven standard broadcast stations in 
St. Louis. 
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The foregoing demonstrates that appellants’ claims of pre- 


judice are without merit and that insofar as applicable their argu- 


ments are distinguishable from those presented in Community. Their 


arguments do not establish that the award to RTEI represented a clear 
error of judgment or that the result was not one that a "fair minded 
tribunal with specialized knowledge could have reached." Rather, 

the Commission’s decision represents a conscientious attempt to comply 
with the Community holding by minimizing the prejudice to the compara- 
tive hearing while maintaining a continuity of service. As such it 
represents a reasoned exercise of discretion which should not be up- 


set on appeal. 
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THE TEMPORARY GRANT TO RETI WITHOUT AN 

EVIDENTIARY HEARING DID NOT VIOLATE THE 
COMMUNICATIONS ACT OR THE COMMISSION*S 

OWN RULES. 


Beloit argues that the interference it is receiving from 
the RTEI operation constitutes a modification of its License under 
Section 316(a) of the Communications Act, 47 U.S.C. 316 (a), and 
that the Commission’s grant violated Sections 309(d) and 307 (b) 
of the Communications Act, 47 U.S.C. 309(d), 307(). It “Soe 
that its right to a hearing under each of these sections has been 


denied. In addition, it argues that the Commission violated its 


own rules by depriving Beloit of an opportunity to be heard on 


the merits of the applications for review. 

When Beloit received its first nighttime authorization 
in 1958, its new contour was limited by the co-channel signal of 
KWK. As a condition of its grant, Beloit accepted this limita- 
tion, and subsequent renewals of its license were subject to the 


same restriction. Here the grant to RTEI created no more inter- 
| 


ference to Beloit than the earlier limitation placed upon its 


contour by KWK (R. 286). Under these circumstances, we believe 
| 
that the grant to RTEI did not constitute a modification of 
25/ 


Beloit?s license. Cf., Capitol Broadcasting Company v. Federal 
Communications Commission, 116 U.S. App. D.C. 370, 372-373, 324 


F.2d 402, 404-05 (1963). 


25/ The two Commissioners who joined Commissioner Bartley in 
dissent agreed with the majority on this point (R. 284, 292). 
Similarly, Thirteen-Eighty has argued throughout this proceeding 
that an interim grant would not constitute a modification of 
Beloit*s license (R. 1554-63, 1627-30, 1664-65). 
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To circumvent the Commission’*s argument, Beloit has taken 


the position that the underlying allocation was eliminated from 
St. Louis when the license of KWK Radio, Inc. was revoked. It 
argues,therefore, that its service area automatically expanded 
when the license of KWK Radio, Inc. expired on February 28, 1966, 
and that the authorization to RIEI constituted a new limitation 
or modification of its expanded contour. In our view, this theory 
is unsound. 

The Commission’s action revoking the license of KWK Radio, 
Inc. was directed at removing an unqualified licensee from the 
airwaves. It was not directed at depriving the listening public 
in St. Louis of a service which they had enjoyed for more than 
forty years. Rather, it was the right of the listening public in 
St. Louis to the “larger and more effective use of radio” which 
was vindicated by the revocation proceeding, 47 U.S.C. 303(g). 

In 1964 the Commission adopted rules prohibiting new ap- 
plications for standard broadcast stations unless they complied 
with certain technical requirements affecting interference with 
other stations. Under these new rules, no applicant would have 
been able to file for the frequency and power used by KWK. Thus, 
in recognition of the fact that St. Louis should have an equal 
opportunity to compete for the service with other commmities, the 
Commission waived its rules in this instance (R. 2125). At the 
same time,Beloit will presumably be made a party to the hearing 


because it has filed)an application for an increase in its nighttime 
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radiation pattern which is mutually exclusive with the St. Louis 
applications. These matters will be considered in the comparative 
Kaan 

The Commission, however, was faced with a further problem. 
That problem was whether the public interest would be served by 
preserving a continuity of service on the frequency during the 
interim period or whether the public interest would be better 
served by silencing the frequency. By choosing the former alter- 
native, the Commission preserved the allocation. Its grant to 
RTEI did not constitute a reallocation of the frequency or sings 
a new limitation upon Beloit's service area. Accordingly, the 
Commission did not modify =r change the terms and conditions of 


27/ 
Beloit*s license. 


Section 309 of the Communications Act, 47 U.S.C. 309, states 


the procedure for contesting applications for licensing authority. 


It was designed to parallel the principles governing motions for 
28/ 
summary judgment. It provides that when a party in interest 


files a petition to deny against any application, the 


26/7 The acceptance of Beloit's application was without prejudice 

to any determination the Commission might make regarding new or 
increased interference resulting from the Beloit application. 

27/ A further weakness in Beloit's argument is its failure to 
explain why the interim proposal of Clermont Broadcasting Company, 
which it supports, (Brief, pp. 18, 23) (R. 163-67, 539, 627, Tr. 87, 
89, 90-3), did not violate Section 316(a). The record reflects that 
the Clermont proposal, while eliminating the limitation upon the 
nighttime contour of Beloit, would have caused a similar limitation 
upon the nighttime contours of other stations (R. 594-96). | 

28/ S. Rep. No. 690, 86th Cong., lst Sess. 4 (1959). 
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Commission must designate the application for an evidentiary hearing 
if the petition raises a substantial and material question of fact, 
47 U.S.C. 309(d), 309(e). Here Beloit's petition to deny the in- 
terim applications did not raise any material question of fact re- 
quiring an evidentiary hearing. 

The RTEI proposal, by succeeding to the KWK operation, con- 
tinued the same limitation upon Beloit’s nighttime service area as 
imposed by the co-channel signal of station KWK. As the Commission 
stated: 

"Insofar as the record and pleadings of this 

proceeding disclose, existing stations would be 

subject to no more interference from the RTEI 

interim proposal for St. Louis than they now 

receive from existing KWK" (QR. 286). 

Since the extent of the interference was the same as existed under 
the prior operation the only question before the Commission was a 
policy one of whether RTEI should receive the award. Accordingly, 
Beloit?s petition to deny did not present any interference question 
which required further inquiry by the Commission in an evidentiary 
oomiae 


Likewise there was no material question of fact as to 


the relative needs for service in the different communities com- 


peting for the interim award. Beloitts suggestion that such a 


question existed and that the Commission was required to hold 


297 For the first time in its Brief, p. 16, Beloit argues that 
there are "reasons to question whether the impact of the RTEI 
operation on existing stations, will, in fact, be no greater 
than that of KWK." This argument which appears for the first 
time in Beloit*s Brief comes too late. WLIL, Inc. v. Federal 
Communications Commission, __ U.S. App. D.C. __, 352 F.2d 722 
(1965); Florida Gulfcoast Broadcasters, Inc. v. Federal Communi- 
cations Commission, | U.S. App. D.C. —» 352 F.2d 726 1965). 
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a full-dress comparative hearing on the interim applications is one 
which it makes for the first time in this Court. Its argument was 
not presented to the Commission, and therefore, is not sears be- 
fore this Court. 47 U.S.C. 405; WLIL, Inc. v. Federal Comments 
Commission, __ U.S. App. D.C. __, 352 F.2d 722 (1965); Florida Gulf- 
coast Broadcasters, Inc. v. Federal Communications Commission, __ U.S. 


App. D.C. __, 352 F.2d 726 (1965). 


Furthermore, Beloit cannot be heard to complain that a pro- 


cedure in which it affirmatively acquiesced was defective. Beloit 
consistently told the Commission that it favored the interim proposal 
of Clermont Broadcasting Company (R. 163-67, 539, 627, Tr. 87, 89, 


90-3), and, to some degree, the interim proposal of Pike-Mo Broad- 
30/ 


casting Company. Its support of these applications was based upon 
the Commission's nonhearing approach to a determination of whether 
the public interest would be served by an interim pane That 
approach was bottomed upon the practical fact that a full-dress com- 
parative hearing on the interim applications would negate wbateven 
benefits could be derived from the prompt selection of an interim 
grantee. As this Court said in American Broadcasting Company Vv. 
Federal Communications Commission, 89 U.S. App. D.C. 298, 305, 

191 F.2d 492, 500 (1951); “(t)o require a full-dress hearing for 

the issuance of a temporary, short-term, emergency license would 


be in effect to negate the power of the Commission to deal with a 


a neared ' 
30/ Significantly, Clermont Broadcasting Company has not contested 


the Commission's action, and Pike-Mo Broadcasting has dismissed its 
interim application. See note 6, supra. 


= ff - 
large variety of exigent situations." And as the Commission pointed 
out in authorizing without hearing a similar interim operation using 
the facilities of former station KRLA, Pasadena, California, "A full 
evidentiary hearing would serve only to moot the interim applications, 
or to raise the further question of whether one of them should be 


conditionally granted pending the determination of which should ulti- 


mately receive the interim grant.” Oak Knoll Broadcasting Corp., 2 


Pike & Fischer, R.R. 2d 1011, 1028 (1964). 

In any event, the Commission was not faced with conflict- 
ing interim applications which presented material questions of fact. 
In its decision, the Commission first affirmed the Review Board's 
determination that a grant to a single applicant that was also an 
applicant for permanent authority could prejudice the comparative 
hearing. On this ground the Commission rejected the interim appli- 
cations of Clermont Broadcasting Company and Pike-Mo Broadcasting 
Company. Thus, when the Commission reviewed the merits of the RTEI 
application, it was not necessary to contrast that application with 
any other application on the basis of the competing needs of differ- 
ent comunnixvese It merely presented a question addressed to the 
Commission's discretion, namely, whether as a matter of policy, an 


interim award should be made. 


31/ Cf. Simmons v. Federal Communications Commission, 79 U.S. App. 
D.C. 264, 145 F.2d 578 (1944) where this Court held that no com- 
parison is necessary between an application which must be denied 
and one which may be granted. 
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Finally, Beloit argues (Brief, p. 26) that the Commission 
violated its own rules by summarily granting the RTEI application 
rather than merely granting the RTEI application for review. Again, 
this is an argument which should have been presented to the Com- 
mission. Coming for the first time in Beloit’*s Brief, it is not 


properly before this Court. See citations page 33, supra. 


In any event, Beloit’*s position does not withstand scru- 


tiny of the applicable rule. The Note to the Rule upon which Beloit 
relies provides: 


"If the Commission grants an application for 
review of a final decision of the Review Board, 
it will, as the usual practice, permit the parties 
to file briefs and present oral argument. The 
Commission will rarely dispose of the merits of a 
case upon the basis of the application for review , 
and related pleadings. Thus, except where the 
matter is interlocutory in nature, the application: 
for review should be prepared with the understanding 
that its purpose is not to obtain a Commission decision 
on the merits of the issues but rather to convince. 
the Commission to review those issues.” 47 C.F.R.) 
1.115 (b) (4). 


Thus, by confining the scope of the provision to the 
"usual” case, the Commission reserved the right to act upon the 
basis of “the application for review and related pleadings” where 
unusual circumstances warranted such a course. This procedure is 
fully consonant with the practice followed by appellate courts 
involving discretionary appeals. Thus, in an occasional case, 
the appeal is disposed of based upon the application for review. 


That the Commission followed such a course here is, we submit, 


neither contrary to its own rules nor otherwise unreasonable: 


- 36 - 


THE COMMISSION PROPERLY DISQUALIFIED THIRTEEN- 


EIGHTY FROM RECEIVING AN INTERIM GRANT. THE 
PROCEDURES IT FOLLOWED IN CHOOSING AN INTERIM 
APPLICANT WERE IN ACCORDANCE WITH LAW AND ITS 


FINDINGS ADEQUATELY SUPPORTED ITS DETERMINATION. 


A. The Commission Properly Disqualified Thirteen- 
Eighty From Receiving An Interim Grant. 


Thirteen-Eighty argues that the Commission's finding that 


it was "sufficiently identical” with KWK Broadcasting (R. 285) is 


factually and legally incorrect (Brief, p. 20-25). It argues that 


the Commission's rules provide that an interim grant can be made to 
one of several competing applicants for permanent authorization and 
that an examination of the Thirteen-Eighty proposal discloses that 
it would have complied with the guidelines established in Community 
Broadcasting Co. v. Federal Communications Commission, supra. 
The Commission's finding that Thirteen-Eighty was "sufficiently 
identical" with KWK Broadcasting so as to result in Thirteen-Eighty's 
32/ 
disqualification was based upon substantial evidence of record. 
The Thirteen-Eighty and KWK applications disclosed that the two 
owners of Thirteen-Eighty, Arthur Wirtz (80%) and James E. Coston 
(20%), were also substantial owners of KWK Broadcasting: Arthur 
Wirtz (25%) and James E. Coston (20%). Furthermore, both Thirteen- 
Eighty and KWK Broadcasting listed the same seven directors for each 
32/ At the oral argument on the motions for stay, counsel for 
Thirteen-Eighty and KWK Broadcasting asserted that Commission 
counsel was improperly reaching outside the record to support the 
Commission's disqualification of Thirteen-Eighty. The Commission's 
determination, however, was based upon evidence contained in 
Thirteen-Eighty's own application (R. 1432-95), the pleadings 


before the Commission (R. 284, 293-5), and the opinion of the 
Review Board (R. 195, 197-98, 215). 
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corporation (R. 1437). Under these circumstances, and one 
with the other evidence of Arthur Wirtz's interlocking Sneretaoe 
interests, supra pp. 8-9, the Commission properly concluded that 
the two corporations should be treated as one, and that a grant 
to Thirteen-Eighty would be fraught with the same prejudice to 
the comparative hearing as would result from an interim grant 
to any single applicant for permanent authority. | ° 
Furthermore, the Commission's rejection of the Thirteen- 
Eighty proposal was consistent with its Public Notice that’ it 
would only consider “joint applications (by applicants for per- 
manent authority)" (R. 2125). While the Commission's rules con- 
tain authority for the issuance of a conditional grant to a single 
applicant for a regular license, 47 C.F.R. 1.592, Thirteen-Eighty 
cannot contest the Commission's power to make an ad hoc determina- 
tion that in a given case it will only consider joint applications 
for interim authority by applicants also applying for permanent 
authority, 47 U.S.C. 303(r); Cf£., Oak Knoll Broadcasting Corp., 
2 Pike & Fischer, R.R. 2d 1011, 1026-27 (1964). Indeed, such a 
course was particularly appropriate here since it served substan- 


tially to eliminate the disadvantages inherent in the selection 


of a single regular applicant. Community Broadcasting Co. v. 
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33/ 
Federal Communications Commission, supra. 

Finally, the argument that Thirteen-Eighty's proposals 
were of decisional; significance is irrelevant in light of the 
Commission's holding of disqualification on other grounds. It 
should be pointed out, however, that from the beginning RTEI 
had made it clear that it would prefer to lease the facilities 
used by the former: licensee, if they could be rented at a fair 
rice. (R. 1123, 1425). Despite numerous attempts, such an 
arrangement was never consummated because Arthur Wirtz insisted 
upon the same terms as those incorporated in"Thirteen-Eighty’s 
proposal, namely, a rental of $90,000 per year, and a require- 


ment that the winning party agree to purchase the facilities for 


$1,000,000 (R. 198, 215, 286). Quite properly, these terms were 


considered unreasonable by the other applicants and were rejected. 


Thus, Thirteen-Eighty’s invitation to other applicants to join its 
proposal was -hardly meaningful. Similarly, its continued reliance 
upon its proposal to donate all its profits to charity is fanciful 
in light of the admitted arrangement whereby the principal stock- 
holders of Thirteen-Eighty weuld receive $90,000 per year before 


any profits were accumulated. 


33/ In its brief before the Review Board Thirteen-Eighty in fact 

argued against the selection of any regular applicant also seeking 

interim authority: 
"The Commission's Public Notice made clear that applications 
for interim authorizations would not be accepted from entities 
which were also applicants for permanent authorizations. Five 
of the listed ‘applicants’ for interim authorizations also have 
pending, in their own names, applications for permanent author- 
izations. * * * The very fact that each of these five 
‘applicants’ applied in their own names, not only makes them 
ineligible to receive an interim grant, but reflects the fact 
that they are not seriously applying for an interim authoriza- 
tion}" (Emphasis supplied) (R. 1539). 
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B. Ihe Procedures Followed The Commission In Choosin 
An_ Interim Grantee Were In Accordance With Law, 

Thirteen-Eighty and KWK Broadcasting contend further 
that the Commission erred in failing to hold an evidentiary hearing 
on the interim applications, that the Review Board compounded this 
error by failing to exercise its equity jurisdiction, and that the 
Commission violated its own rules by simultaneously granting the 
RTEI interim application and application for review (Brief, pp. 
24-34) . 3 
Thirteen-Eighty and KWK Broadcasting are barred from 


contending that the Commission erred in failing to hold an evi- 


dentiary hearing on the interim applications. 47 U.S.C. 40S ; 


WLIL, Inc. v. Federal Communications Commission, —— Ya5- App.D.C. 


—» 352 F.2d 722 (1965); Florida Gulfcoast Broadcasters, Inc. v. 
Federal Communications Commission, __ U.S. App. D.C. a 352 F.2d 
726 (1965). At no point did Thirteen-Eighty make this claim 

before the Commission. Indeed, its position throughout the pro- 
ceeding was that the Commission should award an immediate interim 
grant to Thirteen-Eighty without an evidentiary hearing (R. 1547-48, 
1635-36, 1651, 1668-71). Similarly, it argued that there was a 
clear need for an interim operation in St. Louis and that further 
evidence was unnecessary in light of the undisputed facts concern- 


| 
ing KWK's long continued operation (R- 1650-51, 1669-71). 


Even assuming arguendo that Thirteen-Eighty and KWK 


Broadcasting are correct and that the Commission accepted several 
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incomplete interim applications, both appellants have expressly 


conceded that the ultimate grantee, RTEL, filed a complete appli- 


cation (R. 1638). Thus, they have failed to show how they were 
prejudiced by the Commission's action, or how that action, if 
improper, was other than harmless error. 

With respect to appellants' claim that there were 
questions of fact as to the qualifications of the interim appli- 
cants, they must again he met by the argument that they did not 
present this question to the Commission for consideration. " Signifi- 
cantly, they make no claim in their Brief that RTEI is unqualified 
and allege no facts which raise the slightest doubt as to its fit- 
ness to become a tema Thus, their argument is devoid of 
substance and constitutes nothing more than a sterile challenge 
to the form of the Commission's order. 

In any event, the statute does not require that the 
Commission make findings on basic qualifications or program 
proposals before it grants an application. It requires, rather, 
that after examination of such matters the Commission must deter- 
mine whether a grant of the application would serve "the public 
interest, convenience, and necessity," 47 U.S.C. 309(a). Here 
RTEI's qualifications and proposals were fully set forth in the 
application it submitted. As to its programming, it was shown 


34/ Their argument; that RTEI's investment will exceed $120,000 
has no support in the record and is contrary to fact. Seen. 18, 


supra. 
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that RTEI would carry a service which, with minor exceptions, bore 


a striking similarity to that proposed by Thirteen-Eighty, see pp. 
10-11, supra. Since Thirteen-Eighty asserted that its proposals 
were "based upon a continuation of what is essentially the present 
operation of Station KWK" (R. 1437), it follows, under this ‘rea- 


soning, that the RTEI proposal would also represent essentially 


a continuation of the same kind of programming operation. 
Thirteen-Eighty and KWK Broadcasting also contend that 
the Review Board refused to "knock heads together” (Brief, ne 29) 
and that it therefore failed to exercise its equity jurisdiction 
in this case. This argument, however, is nothing but a disguise 
for the argument that the Review Board abused its discretion in 
failing to make an interim grant to Thirteen-Eighty. But as we 
have demonstrated the determination that Thirteen-Eighty and KWK 
Broadcasting were “sufficiently identical" was based upon substan- 


tial evidence of record, and appellants cannot argue that the 


Review Board or the Commission had any duty to repair this basic 


defect in Thirteen-Eighty's application. 
Finally, the argument that the Commission violated its 

rules by summarily granting the RTEI application rather than merely 

granting the RTEI application for review has been considered at 


p- 35, supra. Again, it is an argument that appellants are barred 


from asserting because they failed to present it to the Commission. 
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C. Zhe Commission's Findings Adequately Supported 


Its Determination. 


Thirteen-Eighty and KWK Broadcasting argue repetitiously 


(Brief, pp. 34-38) that the Commission's findings were inadequate 


as to (1) the prejudicial effect of RTEI's investment, (2) Thir- 
teen-Eighty's ineligibility, and (3) RTEI's qualifications. Since 
each of these contentions has been answered in other portions of 
this brief, they will not be treated separately here. It is suf- 
ficient to add that the Commission's decision complies fully with 
the Community mandate by giving detailed reasons for its orcad to 
RTEL. Its findings as to the merit of the RTEI proposal provide 
a sufficient basis for this Court to review its determination. 
Appellants’ general dissatisfaction with the Commission's decision 
does not render it incomplete or inadequate. 
CONCLUSION 

For the foregoing reasons the order appealed from should 

be affirmed. 
Respectfully submitted, 


HENRY GELLER, 
General Counsel, 
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Associate General Counsel, 
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Counsel. 
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(i) 


QUESTIONS PRESENTED 
Pursuant to a Prehearing Stipulation dated February 15, 1966, 
approved by Prehearing Order dated February 24, 1966, all parties. 


agree that the following questions are presented: ” 


1. Whether the Federal Communications Commission's action 
granting the application of Radio Thirteen- Eighty, Inc. (RTE}) for interim 
operating authority: a 


a. unlawfully prejudiced rights of appellants and others to 
a fair hearing upon their applications for regular authori-| 
zations; 


. constituted a modification of appellant Beloit’s license 
for Station WBEL in violation of Section 316 of the Commu- 
ications Act. (47 U.S.C. $316); | 


~¢. was in violation of the licensing standard of Section 307(b) 
of the Act because of a lack of findings as to relative 


needs for service. 


2. Whether the Commission's decision granting the RTE] application 


for interim operating authority: 


a. was supported by requisite findings of fact and conclusions 
of law; | 


b. violated appellant Beloit's rights under Section 309 of the. 


Act, in view of the allegations contained in its Petition to | 
Deny. : 


a Appellee and Intervenor reserve the right to argue that certain of the matters 
raised by the above issues are barred from consideration by this Court under 
Section 405 of the Communications Act of 1934, as amended, because not presented 
to the Commission. 


( ii ) 


3. Whether the Commission erred in disqualifying Thirteen- 
Eighty Radio Corporation from receiving an interim grant. 


4, Whether the procedures followed by the Commission were 


contrary to law, to the extent, if any, that: 


a. the Commission accepted and considered proposals 
for interim authorizations which were incomplete 


and otherwise defective as applications; 


. the Commission resolved material issues of fact 


without holding an evidentiary hearing thereon; 


the Commission granted the RTEI Application for Review and 
simultaneously granted the RTEI application for interim 


operating authority, contrary to Section 1.115 of its Rules 


(47 C.F.R. §1.115), thereby depriving appellants and others 
of procedural rights. 


(iii) 
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2 
COUNTERSTATEMENT OF THE CASE 


The comprehensive Counterstatement of the Case in appelleés 


brief fully states the relevant circumstances leading to the challenged 
grant by the Federal Communications Commission ("Commission") of 
interim authority to intervenor (sometimes referred to herein as 
"RTEI") to maintain radio service on 1380 Ke in St. Louis, Missouri, 
pending a comparative proceeding to determine the use of that frequency 
on a regular basis. Since the order under review was expressly pre- 
mised on the Commission's belief that the grant to RTEI would be con- 
sistent with previous Commission policy and a controlling decision of 
this Court (R. 287), it may be helpful to review here the development of 
the Commission's interim grant policy as that development bears on the 


instant case. 


Before 1960 the Commission, in particular situations, issued tem- 
porary authorizations to avoid, pending choice of a permanent licensee, 
any disruption of existing service as a result of changes in frequency 
allocations. When such grants were challenged, they were sustained. 
In Community Broadcasting Co. v. Federal Communications Commission, 
107 U.S. App. D.C. 95, 274 F. 2d 753 (1960), however, this Court reversed 
a temporary authorization, pending comparative hearing, to one of two 
applicants for a new VHF television service. The Court warned that the 
grant of temporary authority to one of several competing applicants for 
permanent authority "is pregnant with danger to truly comparative con- 
sideration" (Id, at 100, 274 F.2d at 758). It held that comprehensive find- 
ings on relevant factors are necessary to justify a temporary grant 
"where (a) the public already has some service, or (b) where the 'tempo- 
rary’ operation may well last 2 or 3 years, or (c) where the investment 


of the 'temporary’ operator is so large as to make his failure to prevail 


SEE Sega ae 
Peoples Broadcasting Co. v. United States, 93 U.S. App. D.C. 78, 209 F.2d 
286 (1953); American Broadcasting Co. v. Federal Communications Commission, 
89 U.S. App. D.C. 298, 191 F.2d 492 (1951). 


in the comparative hearing oppressive on him.” (id. at 105, 274 F. 2d 


at 763). | 


Following the Community decision, the Commission made new 
television allocations to Grand Rapids, Michigan, Syracuse, New York 
and Rochester, New York, which would provide third major VHF outlets 
in those cities and improve the competitive position of American Broad- 
casting Company, the third national television network.” 


In its allocations orders concerning these cities the Commission 
declared that it was highly desirable that the new assignments be acti- 
vated "with the least possible delay" and that the Commission would 
"welcome and give attentive consideration to proposals for commence- 
ment of operation under special temporary author ization.'"® And in a 
pronouncement as to its policy with respect to interim grants in the cities 
in question, the Commission stated that "any authorization of interim 
operation should, if possible, be to an organization composed of a combi- 
nation of applicants" and that such an organization "should be open to all 
applicants for the cahnnel in question, but that participation therein should 
not be mandatory." The Commission added that "ideally, the partici- 
pants in such a joint interim operation should share equally in its financ- 
ing, in the determination of policy, and in the direction of day-to-day 
activities of the enterprise." American Broadcasting Company, 22 Pike 
& Fischer, R. R. 407, 408 (1961). The Commission recognized the possi- 
bility that less than all the applicants for a channel might join an interim 


: Channel Assignment in Grand Rapids, 21 Pike & Fischer, R.R. 1737 (1961); 
Channel Assignment in Rochester, New York, 21 Pike & Fischer, R.R. 1748a 
(1961); Channel Assignment at Syracuse, New York, 21 Pike & Fischer, R.R. 1754 


(1961). 
3 


See 21 Pike & Fischer, R.R. at 1747 par. 24, 1763 par. 24 and see 1753 
par, 15. 
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group, but announced that a grant would nevertheless be made to such 
a group where "the public interest would be clearly served" (ébid.).4 


While the group interim operation approach was initially developed 
in television cases, an occasion soon arose for its use in radio. In Oak 
Knoll Broadcasting Corp., 2 Pike & Fischer, R. R. 2d 1011 (1964), the 
Commission authorized an interim operation pending comparative hear- 


ings on nineteen mutually exclusive applications for the frequency assign- 


ment of former station KRLA, Pasadena, California. ° Of the five appli- 


cants for interim authority, one (Radio Eleven Ten) was a group repre- 
senting five permanent applicants and one (Oak Knoll) was a non profit 
corporation which sought only interim use of the frequency, ?.¢., it was 
neither an applicant for permanent authority nor in any way connected 
with such an applicant (id. at 1014-5 par. 3). 


* Subsequently, the Commission formally amended its rules to provide specifi- 
cally for interim television grants pending comparative hearings to a group com- 
posed of any two or more of the competing applicants (26 F.R. 11909; see 47 C.F.R. 
1.592(b)). Applying this rule, the Commission refused to make an interim grant to 
a single applicant in the Grand Rapids proceeding, at a time when all permanent 
applicants were negotiating the terms for a joint interim application. Grand Broad- 
casting Co., 22 Pike & Fischer, R.R. 952 (1962); 23 Pike & Fischer, R.R. 460a 
(1962). Thereafter, it made interim grants to group applicants in Grand Rapids, 
Syracuse, and Rochester. In Grand Rapids and Syracuse all applicants for the chan- 
nel in question joined the interim applications. In Rochester the interim permittee 
consisted of a group of less than all of the applicants. Although the case has not 
been finally decided (see remand, Flower City Television Corp., FCC 65-403, re- 
leased May 13, 1965), it is of interest to note that the initial decision of the hearing 
examiner in the Rochester case (FCC 64D-5, released January 28, 1964) proposed 
a grant to two applicants’ who were not participants in the interim operation (see 
FCC 66R-28, released January 24, 1966). 


S The Commission's previous refusal to renew the KRLA license because of 
misconduct by the licensee was affirmed by this Court in Immaculate Conception 
Church of Los Angeles v. Federal Communications Commission, 116 U.S. App. 
D. C. 73, 320 F.2d 795 (1963), cert. den., 375 U.S. 904 (1963). 
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The Commission noted that none of the interim applicants proposed 
to invest in construction of a new station, since KRLA itself was "'a going- 
concern" and each applicant proposed "'to lease the physical plant upon 
the same terms as it has been leased in the past to the prior licensee" 
(id. at 1018 par. 11). However, the Commission did not regard this fact 
as sufficient to remove the element of possible prejudice from the case. 
It preferred Radio Eleven Ten (the group applicant) and Oak Knoll (the 
unaffiliated applicant) to any of the individual applicants for permanent 
authority, because as 'non-applicants for regular use"’ Oak Knoll and 
Radio Eleven Ten would "not participate in the subsequent proceedings" 
and hence "no applicant for regular use could derive any advantage from 
the interim operation, such as broadcast experience and demonstrated 
past performance” (id. at 1018 par. 12). Indeed, the Commission had 
"ta serious question whether, in the particular circumstances of this case, 
a grant to the applicants other than Oak Knoll or Radio Eleven Ten would 


be consistent with the public interest in the light of the Community case" 
(ibid.). | 


As between Oak Knoll and Radio Eleven Ten, the Commission chose 
Oak Knoll "because not even its principals will be participants in the sub- 
sequent proceeding" (id. at 1018 par. 13) and because the rule barring 
ownership interests in two stations serving the same area would have 
prevented several permanent applicants (who represented existing 
stations seeking to shift to the KRLA frequency) from participating in a 
group interim operation (7d. at 1018-9; see §73.35(a) of the Commission's 
Rules, 47 C.F.R. §73.35(a)). Finally, as the Commission noted, "[T here 
is also the consideration that a very substantial portion of the funds derived 
from the Oak Knoll interim operation will go to the support of the UHF 
educational station in the area" (id. at 1019 par. 13). | 


Shortly after issuance of its Oak Knoll opinion, the Commission 
was faced with two conflicting applications for interim operation pending 
comparative hearings on permanent applications by the same two parties 
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for the frequency assignment of former station WSPN, Saratoga Springs, 


New York.° Each party proposed a joint interim operation, but the pro- 


posed terms and conditions differed. The Commission designated the 
matter for oral argument before its Review Board, which approved a 


joint interim operation on terms specified by the Board. 


The Present Interim Grant 


It will be seen that the Commission approached the question of 
interim operation in the present case with considerable experience in 
fashioning interim grants designed to maintain or inaugurate service 
while meeting the standards of the Community case. The Commission 
had dealt with the possibility of prejudice either through authorization 
of a group interim operation, open to all permanent applicants, or au- 
thorization of an interim operation by an outside party wholly uncon- 
nected with the basic comparative proceeding. C Accordingly, when it 
called for the filing of interim applications in this case, the Commission 
limited its invitation to "joint applications (by applicants for permanent 
authority) or individual applications (by parties not seeking permanent 
authority)" (R. 2125). 


G The Commission had previously denied renewal of the WSPN license in 
Martin R. Karig,et al., 3 Pike & Fischer, R.R. 2d 671 (1964). 


i Community Radio of Saratoga Springs, 3 Pike & Fischer, R.R. 2d 675 (1964); 
Sara Radio, Inc., id. at 882 (1964). Thereafter, one of the parties refused to 
accept the Board's recommendation but withdrew its own interim application 
and its objections to interim operation by the competing applicant, which opera- 


tion was authorized by the Board. Sara Radio, Inc., id. at 887 (1964). 


S The Commission has not amended its rule on joint interim applications 
(47 C.F.R. 1.592(b)) to make it specifically applicable to AM radio proceedings; 
nor has it provided by specific rule for interim grants to outside entities of the 
Oak Knoll type. As it stated in the Oak Knoll opinion: 


Because comparatively few broadcast licensees are ordered 
to leave the air, it is unlikely that requests of the Oak Knoll 
type will be presented to the Commission in volume; should 
later experiences prove to the contrary, however, it may 
eventually prove desirable to effect appropriate and defini- 
tive amendments to the rules. [2 Pike & Fischer, R.R. 2d 
at 1027]. 
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Here, as in the Savatoga Springs case, supra, n. T, the Commis- 


sion followed the route of designating the various interim applications 

it received for oral argument before its Review Board, empowering the 
Board to consider the desirability of interim operation and to recommend 
an "equitable formula" for "joint voluntary operation" if the parties 
should be unable to agree on such a formula themselves (R. 108, 111). 


Having determined that appellant Thirteen-Eighty Radio Corpora- 
tion was substantially identical with appellant KWK Broadcasting Cor- 
poration (R. 197-8 par. 6), the Review Board noted that intervenor RTEI 
was in effect "the only applicant for interim authority which is not an 
applicant for regular authority" (R. 198 par. 6) and hence that its pro- 
posal was the only one which met the terms of the Commission's notice 
(R. 2125) inviting interim applications (R. 201 par. 15 n. 9). However, 
the Board proposed to deny all the interim applications. It concluded 
that the interference and license- modification contentions of appellant 
Beloit and others raised ''a serious problem" which barred a grant to 
RTEI without hearing "in the absence of a clear and compelling showing 
of immediate need for the service proposed" (R. 202 par. 16) -- a need 
which the Board thought had not been demonstrated (R. 201 par. 15). 
Further, the Board was of the view that the investment in new facilities 
proposed by RTEI could prejudice the basic comparative proceeding 
(R. 202-3 pars. 17-18). | 


On review, the Commission agreed that the need for interim serv- 
ice was not such as to justify serious risk of prejudice in the compara- 
tive hearing. On this ground it rejected all interim proposals by in- 
dividual SORES applicants, including the proposal of appellant Thir- 


teen-Eighty. The Commission took a different view with respect to the 
The Commission explicitly approved the Review Board's conclusion as to 
the substantial identity of appellant Thirteen-Eighty with appellant KWK Broad- 
casting, a permanent applicant (R. 285 par. 2 n. 3). 
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group applicant, intervenor RTEI. The majority of the Commission held 
a grant to RTEI would serve the public interest "by continuing during the 


interim period a broadcast service which has been available to the listen- 


ing public for many years" (R. 287 par. 8) without the risk of prejudice 
0 


1 
inherent in grant to a single permanent applicant. 


The Commission did not regard RTEI's investment in new facilities 
as a bar to a grant because the spreading of that investment among a 
multiplicity of parties brought the risk of any individual participant down 
to the point where the loss of his investment could not be regarded as 


oppressive under the Community rule. 


The Commission found that the investment of $120,000 in new 
facilities proposed by RTEI, which had been occasioned by RTEI's in- 
ability "to obtain what it regards as a satisfactory agreement for pur- 
chase or lease of the existing KWK facilities" (R. 286 n. 4), would be 
spread among at least seven parties, with a real possibility of further 
reduction in the investment and risk of individual participants if others 
should join the "'open-ended'" RTEI proposal (R. 286 par. 6). 
Thus diluted, the investment which would be risked by any individual 
participant in RTEI ($18,000 or less) was not regarded by the Commis- 
sion as significant enough to affect the permanent proceeding, "partic- 
ularly when compared with the large costs to the parties of prosecuting 
their applications for regular operation" (¢bid.) -- costs which would in 
any event be risked on the outcome of the proceeding. 


P a Six of the seven Commissioners joined in agreeing that the RTEI grant 


would not modify the license of any existing stations since no greater limitation 
on their signals would result from the interim operation than from the old KWK 
operation (R. 286 par. 5). Three Commissioners dissented from the grant to 
RTEI (R. 284, 289, 292). 


Lh In order to ensure the open-ended character of its grant, the Commission 
imposed a condition requiring that RTEI permit any other interim applicant to 
join its operation within thirty days (R. 287). Similarly, in order to ensure that 
participation in RTEI was open to parties who were not interested in its facil- 
ities for permanent operation, the Commission conditioned its grant to provide 
that "the interim agreement may not require the winning party in this proceeding 
to purchase RTEI's facilities" (R. 287 n. 5, emphasis in original). 
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Finally, the Commission held that maintenance of the existing 
service on 1380 Ke at St. Louis would not prejudice the chances of ap- 
plicants (such as appellant Beloit) seeking permanent operations else- 
where, because — "[wlith or without an interim operation" — the long 
history of the frequency's usage at St. Louis must inevitably be consid- 
ered in the decision concerning permanent operation. Hence, "a contin- 
uation of KWK's long existing service for the comparatively brief addi- 
tional period this hearing will take” could not affect the final decision 
(R. 286-7 par. 7). 


SUMMARY OF ARGUMENT 
I 


The procedures followed by the Commission in deciding whether 
to issue an interim authorization to prserve service to the public pend- 
ing a comparative hearing for a permanent licensee and in selecting an 
interim permittee were lawful and appropriate. Community Broadcast- 
ing Co. v. Federal Communications Commission, 107 U.S. App. D. c. 95, 
274 F. 2d 753 (1960). | 

The interim grant did not involve modification of licenses of exist- 
ing stations entitling those stations to an evidentiary hearing under Sec- 
tion 316(a) of the Communications Act, 47 U.S.C. 316(a), since no new 
limitation on the service of existing stations was created by continuation 
of the service previously authorized on the frequency involved. Claims 
of the need for a "limited evidentiary hearing" on other issues with re- 
spect to interim applications were not presented to the Commission and 
are therefore not before the Court on appeal. (Thirteen-Eighty Br. 28). 
Communications Act, Section 405, 47 U.S.C. 405. Florida Gulfcoast 
Broadcasters, Inc. v. Federal Communications Commission, __ U.S. 
App. D.C. __, 352 F. 2d 726 (1965). In any event there were no material 
issues of fact warranting a hearing which would have rendered wholly 


impractical the authorization of an interim operation pending the hearing 


to select a permanent licensee. 
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IT 


The interim grant was a valid and reasonable exercise of Com- 
mission discretion. It was carefully designed to minimize any possible 
prejudice to permanent applicants. The Commission properly denied 
the applications of individual permanent applicants and those affiliated 
with such applicants because of the substantial prejudice inherent in 
grant of such applications. The investment in the interim facilities, to 
be divided among the eight RTEI participants, will result in a relatively 
limited expenditure by each, an expenditure which may well be recouped 
during the course of the interim operation. 


The interim grant does not involve a prejudgment of the perma- 
nent proceeding in favor of St. Louis and against other areas where 
service is proposed. The Commission will seek to approach that pro- 
ceeding free of prejudice or predisposition, but if unconscious preju- 
dice is to be considered, there would be far more prejudice if institu- 
tion or expansion of services outside St. Louis is permitted in the 
interim than if the Service sfatus quo is preserved in St. Louis and 
elsewhere through the RTEI grant. 


ARGUMENT 


THE PROCEDURES FOLLOWED BY THE 
COMMISSION WERE LAWFUL AND APPROPRIATE 22 


The power of the Commission to issue an interim authorization 
without a full hearing in order to provide or maintain service pending com- 


pletion of a required evidentiary proceeding for permanent authorization 


a Appellants have raised numerous procedural points which are fully 
treated in appellee's brief. We discuss here only the major evidentiary 
hearing claims. 


is well settlea.}° 


Appellants do not dispute this principle; indeed, they appear to 


recognize it in greater or lesser degree (Thirteen-Eighty 14 Br. 28; 
Beloit Br. 16). But appellants nevertheless advance a number of 
arguments designed to show that it was error in the circumstances for 
the Commission not to hold a full dress hearing on the interim proposals 
(Beloit Br. 12-14) or at least a “limited evidentiary hearing" (Thir- 
teen-Eighty Br. 28). The arguments are demonstrably without merit. 


It is elementary that an interim grant must be made only after ap- 
propriate examination of relevant public interest factors and findings 
thereon; it is equally clear that the procedures utilized must permit a 
reasonably speedy decision or an interim proceeding as lengthy as the 
permanent proceeding will render the exercise fruitless. Community 
Broadcasting Co. v. Federal Communications Commission, 107 U.S. App. 
D.C. 95, 274 F. 2d 754 (1960). The contentions of appellants that more 
elaborate proceedings were required than were conducted by the Commis- 
sion here must be considered in the context of what the Commission ac- 
tually did. | 


3 Peoples Broadcasting Co. v. United States, 93 U.S. App. D.C. 78, 209 F. 2d 
286 (1963); American Broadcasting Company v Company v. Federal Communications Com- 
mission, 89 U.S. App. D.C. 298, 191 F. 2d 492 (1951). In Community Broadcast- 
ing ing Co. v. Federal Communications Commission, 107 U.S. App. D.C. 95, 103, 
274 F. 2d 753, 761 (1960), where this Court disapproved a particular interim 
grant, it nevertheless squarely upheld the power to make such grants without 
hearing: 


It seems clear under the Peoples Broadcasting case that the 
Commission has power to issue a temporary authority under 
Sec. 1.362(b) and under Sec. 309(a) of the Communications Act, 
without a comparative hearing. 


4 The joint brief of appellants Thirteen-Eighty RadioCorp. and KWK Broad- 
casting Corp. is referred to herein by the above designation. 
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The Commission moved expeditiously but with full regard for the 
rights of all concerned. It issued a public notice clearly announcing its 
policy with respect to eligibility for interim authorization (R. 2125) and 
it instituted a proceeding before its Review Board which permitted full 
briefing and oral argument by the various applicants and other interested 
parties (R. 108-111). Finally the Commission reviewed the decision of 
the Review Board and issued its own clearly articulated and reasoned 
decision based upon the Review Board's decision and the record made 
before it as well as on the applications for review of that decision and 
responses thereto filed by the parties (R. 284-288). As shown below, neither 
specific statutory rights nor general principles of fairness were violated. 


A. The Modification Argument of Apvellant Beloit 


Appellant Beloit asserts that the interim grant modified the license 
of its station WBEL on 1380 Kc at South Beloit, Illinois, by permitting 
new interference to it and that such modification may not lawfully be im- 
posed without a full evidentiary hearing under Section 316(a) of the 
Communications Act, 47 U.S.C. 316(a) (Beloit Br. 12). The argument 
finds support neither in authority nor reason. 


The leading decision of the Supreme Court in Federal Communi- 
cations Commission v. National Broadcasting Co2., Inc. (KOA) ,319 U.S. 239 
(1943) held that the Commission had 'modified" KOA's license when it 
made a grant impairing the protection against interference afforded 
by the rules in existence "[w]hen KOA's license was granted" (319 U.S. 
at 245). Since that decision, it has been held repeatedly that the condi- 
tions in existence when a license is granted or renewed fix the scope 
of the license rights conferred.!° The only license which has ever been 


held by appellant for CeenSe WBEL was taken subject to the limitation 


S55 - §-» Capitol See Co. v. Federal Communications Commission, 
116 U. = App. D.C. 370, 324 F.2d 402 (1963); Transcontinent Television Corp. 
v. Federal Communications Commission, 113 U.S. App. D.C. 384, 308 F.2d 339 
(1962); Functional Music, Inc. v. Federal Communications Commission, 107 
U.S. App. D.C. 34, 274 F.2d 543 (1958), cert. cert. den. 361 U.S. 813 (1959). 


13 


imposed by the signal of the previously existing KWK operation,1® : and 
the continuation of the limitation upon station WBEL's signal resulting 
from the interim grant is therefore not a modification of the WBEL 
license. Twin Cities Broadcasting Corp., 11F.C.C. 1293 (1947). 


Appellant Beloit argues in effect that the Commission's revoca- 
tion order against station KWK erased 40 years of history and, without 
any further action by the Commission, automatically changed the WBEL 
license to one which is not subject to limitation from any successor, 
whether interim or permanent (Beloit Br. 15). There is nothing 
in the statute, the KOA decision or any of its progeny to support such 
a theory. | 


To adopt appellant's theory would be to hold that the Commission 
cannot revoke or deny a license for licensee misconduct without creat- 
ing an unrelated and unjustified windfall for other co-channel stations 
by enlarging their service areas at the expense of the city of the re- 
voked license. To prevent such a result, before a license revocation 
(or denial of license renewal) could be effected, the Commission would 
be required to conduct a lengthy allocation proceeding to determine 
future use of the frequency. Thus the putative wrongdoer would have 
to be kept on the air for a prolonged period to save the innocent city of 
license from being injured by loss of service. Such a fortuitous and 


capricious consequence would indeed discourage or unconscionably 


delay vigorous enforcement of the Communications Act. 


In the instant case the Commission quite properly separated out 


the question whether the former licensee of KWK should have its : 


license revoked for misconduct from the allocation question of whether 


x6 Appellant Beloit could have filed an application for WBEL which was 
mutually exclusive with one of the KWK renewal applications granted in previous 
years. Had it prevailed in a contest against such a renewal application, appel- 
lant Beloit would have received a broader license, not subject to interference 
from KWK. As other new applicants normally do, appellant chose instead’ 2 
take a license limited by the existing KWK authorization. 
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the use of 1380 Ke in St. Louis should be discontinued or restricted. 
In denying a petition for reconsideration of the revocation order, the 
Commission stated that ''there is no reason to assume that operation 
by the present licensee is the only means by which local radio service 
can be continued on the KWK facilities. Palmetto Broadcasting Com- 
pany, 33 F.C.C. 250, 23 Pike & Fischer, R.R. 483''. KWK Radio 
Inc., 35 F.C.C. 561, 563. The grant of the interim authorization was 
not a new assignment of 1380 Kc to St. Louis; it was a preservation of 
the assignment. The Commission's action has preserved the st. Louis 
assignment of 1380 Kc until and unless it is withdrawn at the end of the 
permanent proceeding. As the Commission correctly ruled (R. 286 


par. 5): 


A grant without an evidentiary hearing of an 
interim application proposing essentially the same 
operating characteristics as existing KWK would 
not illegally or improperly modify the licenses of 
existing stations in violation of Section 316 of the 
Communications Act. Insofar as the record and 
pleadings of this proceeding disclose, existing 
stations would be subject to no more interference 
from the RTEI interim proposal for St. Louis than 
they now receive from existing KWK. The licenses 
of all such stations have been granted or renewed 
subject to this interference and a grant of interim 
authority would, therefore, do no more than main- 
tain the status quo. A different situation would be 
presented if grant of an interim authorization 
would, for the first time, create interference to 
existing stations. In that situation some persons ac- 
customed to receiving service from the existing stations 
would either be deprived of such service or would 
receive substituted service from the station granted 
an interim authority, thus raising at the outset im- 
portant public interest considerations. Here, we 
believe, the public interest would best be served by 
maintaining the status quo for the interim period 
necessary to complete the proceedings involving 
regular authority to operate on the frequency to be 
vacated by KWK, or on an adjacent frequency. 
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Appellant Beloit relies on three early Commission cases to sup- 
port its contention that the interim grant must be considered to involve 
new interference and a modification of its WBEL license even though 
there is no serious claim 17 of greater radiation toward WBEL from the 
new facilities. Vulcan Broadcasting Co., 4 Pike & Fischer, R.R. 1208 
(1949); Hobart G. Stephenson, Jr., 4 Pike & Fischer, R.R. 1059c 
(1949); Kenyon Brown, 6 Pike & Fischer, R.R. 223 (1951). None of 
these cases supports the thesis. : 


Kenyon Brown, supra, involved a contest for a frequency which 


had been vacant for a year anda half. In weighing area needs and 
deciding against relicensing the frequency the Commission stated that 
“it is our view that an unsound allocation need not be perpetuated” 

(6 Pike & Fischer, R.R. at 242). In the present case the Commission 
has not preserved an allocation found to be unsound; it has wisely 
refused to terminate the allocation summarily merely because of an 
event utterly unrelated to soundness of allocation-- the misconduct of 
a licensee. If, at the end of the permanent hearing the continued allo- 
cation of 1380 Ke to St. Louis is held "unsound" as compared to other 


Y Appellant Beloit makes a new argument in this Court which is, to say the 
least, speculative. It suggests that it may receive new and additional inter- 
ference from the interim station because that station will be operating with plant 
that is "brand new whereas the KWK plant is upwards of 20 years old" (Beloit 
Br. 16). The unarticulated premise-- that new plants radiate farther -- 
is unsubstantiated on this record, but in any event the test of modification is 
whether the authorized radiation of the interim operation is greater than that 
authorized for old KWK. Since there is no claim that the authorized radiation of 
the interim operation is greater, RTEI's actual operation with its new facilities 
must be within the ambit of the authorization held by old KWK. If old KWK 
actually was not operating with maximum permissible signal at the end of its 
period of existence (and there is no evidence that this is the case), appellant 
Beloit acquired no vested right to a continuance of the irregularity. Finally, it 
is clear that this brand new argument could not under any circumstances be 
entertained for the first time on judicial review. 47 U.S.C. 405. WLIL, Inc. v 
Federal Communications Commission, _-‘ U.S. App. D.C. ___, 352 F.2d 722 
(1965); Florida Gulfcoast Broadcasters, Inc. v. Federal Communications Com- 
mission, _ U.S. App. D.C. , 352 F.2d 726 (1965); Albertson v. Federal 
Communications ‘Communications Commission, 1 100 U.S. App. D.C. 103, 243 F.2d 209 ) (1957); cf. 


Unemployment Compensation Compensation Commission v. Aragon, 329 U.S. 143, 155 eae 
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proposed uses of the frequency, the Commission will no doubt terminate 
it. Vulcan Broadcasting Co. and Hobart G. Stephenson, Jr., supra, 

are also inapposite since they involved refusals to reassign frequencies 
being voluntarily vacated where the allocation had become contrary to 
Commission policy under allocation efficiency standards adopted by the 
Commission subsequent to the original grants for stations on the 


frequencies involved. No license modification questions were involved. 


B. Limited Evidentiary Hearing Claim 
of Appellant Thirteen-Eighty 
As an interim applicant before the Commission appellant Thirteen- 
Eighty took a position diametrically opposite to the position now taken 
before this Court with respect to the necessity or desirability of an 
evidentiary hearing on the interim applications. This change of posi- 
tion is important not only because of the legal bar under Section 405 of 
the Communications Act, 47 U.S.C. 405, to consideration on judicial 
review of matters not raised before the Commission but because of the 
illumination cast by appellant's change of position upon the soundness 
of its present argument. 


Throughout the proceeding below, appellant Thirteen-Eighty 
sought an immediate grant of an interim authorization, without the 
slightest suggestion of or request for an evidentiary hearing, whether 


"limited" or "full dress".!® On the contrary, having noted the "paucity 
of evidence in the record on the subject of the need in St. Louis for an 
interim operation", it argued that its own exhibit (offered and accepted 
at oral argument) demonstrated such a need and that further evidence 


16 Significantly, counsel for appellant Thirteen-Eighty stated to the Review 
Board as follows (Tr. 68): 


I think that the Board -- if the Board agrees, as I think they 
should agree, on Issue No. 1, that the public interest would be 
served by an interim operation, then the Board can make a grant 
of an interim operation. They can make a grant to my client. 


See also R. 1547-8, 1635-6, 1651, 1668-71 and Tr. 61. 
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was unnecessary in light of the undisputed facts concerning KWK's long 
continued operation (R. 1650-1). 


Although appellant alleged that various interim applications did 
not supply the information called for by the Commission's application 
forms and otherwise failed to meet the Commission's Rules or the 
terms of its Notice inviting interim applications, it expressly conceded 
that this objection did not apply to intervenor RTEI (R. 1535-9, 1638-9). 
Again, although appellant urged that the interim application of Clermont 
Broadcasting Company could not be granted until various engineering 
questions it presented were resolved in an evidentiary hearing, it argued 
not for an evidentiary hearing but for an outright denial of Clermont and 
grant of its own Thirteen-Eighty application (R. 1546, 1547 -8). 


Appellant's brief does not dispute the above facts, but it includes 
a paragraph in the statement of the case (Thirteen-Eighty Br. 7) which 
recites, without specific citation, that appellant "noted the inadequacy 
of the hearing record below" in its application for review to the Com- 
mission. This pallid statement is presumably not intended to suggest 
that an evidentiary hearing was actually sought, since in its argument 
appellant seeks to justify a failure to ask for an evidentiary hearing 
from the Review Board because of uncertainties about the procedure 
(Thirteen-Eighty Br. 31). No effort is made to explain why appellant 
never asked the Commission for an evidentiary hearing either in its 
application for review, in its response to oppositions to its application 
for review by others, or by way of petition for reconsideration af the 
Commission's decision. 


In light of the state of the record as to appellant Thirteen-Eighty's 
prior position, and the failure of any other party to raise the present 


issue before the Commission, it is crystal clear that the evidentiary 
hearing question now pressed on this Court (Thirteen-Eighty Br, 25-28) 
involves ‘questions of fact or law upon which the Commission has been 
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afforded no opportunity to pass" and is therefore barred from considera- 


tion on these appeals.!? Having pursued its course through the Commis- 


sion urging a grant to itself without hearing, appellant may not suddenly 
reverse its field and press arguments for a different kind of procedure. 


Even if the evidentiary hearing question were properly before the 
Court, it is clear that appellant's contentions are without merit. The 
questions which it raises involving alleged factual issues are either 
irrelevant or present questions of policy, not fact. Thus, for example, 
appellant devotes much discussion (Thirteen-Eighty Br. 25-27) to the 
alleged inadequacies of certain interim applications other than that of 
intervenor RTEI. Since these applications were in any event denied on 
other grounds and the applicants have not appealed, it is difficult to see 
the helpfulness of the discussion. 


With respect to RTEI, appellant raises only one factual question, 
namely whether the $120, 000 construction cost figure is realistic 
(Thirteen-Eighty Br. 27-28). Quite apart from the fact that appellant 
never challenged this figure before the Commission at any time, appel- 
lant's reliance on the point here is unfortunate for other reasons. 


In a footnote bordering on the disingenuous, appellant Thirteen- 
Eighty relies upon a pleading and order not of record but omits refer- 
ence to other material facts known to appellant. The footnote reads as 
follows (Thirteen-Eighty Br. 28 n. 13): 


On Jan. 27, 1966, the Broadcast Bureau filed 
a motion with the Commission requesting it to 
direct RTEI to submit a detailed statement indi- 
cating exactly what expenditure would be required 
for construction of the new station, since in the 
Bureau's view, ‘expenditures substantially in ex- 
cess" of $120, 000 might be required. (See attach- 
ments to Motion for Stay filed by Appellant in Case 
No. 19,908). In an Order released February 24, 


19 See cases cited, supra, n. 17. 
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1966, the Commission dismissed the Bureau's 

petition as moot, stating that zo useful purpose 

would be served by directing RTEI to supply 

the information requested. [Emphasis added.] 
The above statement ignores the facts that (1) by letter to the Commis- 
sion dated February 2, 1966 RTEI furnished full information as to the 
$120, 000 estimate;7° (2) that appellant did not challenge before the 
Commission the facts stated in the RTEI letter; instead by letter dated 
February 11, 1966 to the Commission, appellant urged the Commission 
not to consider the Bureau's request while the appeals are pending in 
this Court. It argued that “any adjudication by the Commission * * * 
would be highly improper" because "any further determination on this 
question by the Commission might be highly prejudicial to the respective 
appellants, since their appeal rests upon the facts set out in the Com- 
mission's Order and not some new and different facts"; and (3) that 
contrary to the import of appellant's statement the Order of the Com- 
mission to which the note refers was explicitly rested on the finding 
that the information sought by the Broadcast Bureau "has been supplied." 21 


Thus appellant Thirteen-Eighty finds itself in the unattractive 


position of urging this Court to order an evidentiary hearing on a matter 


not in dispute. And the matter is one which appellant not only did not ask 
the Commission to consider, but affirmatively asked the Commission 
not to consider. 


za A copy-of this letter was lodged with the Court during the oral argument on 
requests for a stay when appellant Thirteen-Eighty attempted reliance on the 
Bureau's pleading during that oral argument. The letter substantiates in‘detail 
“ basis of RTEI's cost estimates. 


1 The order is reproduced as Appendix A to this brief. 
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THE !NTERIM GRANT WAS A VALID AND REASONABLE 
EXERCISE OF COMMISSION DISCRETION WHICH SERVED 
THE PUBLIC INTEREST AND DID NOT VIOLATE THE 
RIGHTS OF PERMANENT APPLICANTS 


Appellants argue that the grant to RTEI improperly prejudiced 
their rights as applicants for regular authority and that the Commis- 
sion's denial of other interim applications was arbitrary. The brief 
for appellee demonstrates that neither of these claims has merit. We 
deal here with certain points which, in our view, deserve special 
emphasis. 


A. The Grant to RTEI Did Not Violate the 
Rights of Permanent Applicants 
Appellants claim prejudice to their chances in the proceeding for 
regular authority on various grounds. All appellants contend that the 
investment in interim facilities made by RTEI will prejudice the Com- 
mission in favor of RTEI participants (Thirteen-Eighty Br. 15-18; 
Beloit Br. 20-24). Appellant Thirteen-Eighty argues that the profits 


RTEI participants will realize from the interim operation will give 
22 

them unfair advantage (Thirteen-Eighty Br. 19). Appellant Beloit 

claims that the authorization of interim service at St. Louis will 


prejudice the Commission's choice among permanent applicants seek- 
ing operation at St. Louis and those seeking operation elsewhere; it 
argues also that the Commission's finding of need for interim service 
at St. Louis was insufficient to overcome the prejudice which will 


22 It is also argued that the operating experience gained by RTEI participants 
will redound to their advantage in the comparative proceeding (Thirteen-Fighty 
Br. 19-20). The basic RTEI agreement explicitly precludes any such claim by 
an RTEI participant (R. 1133). Moreover, no one of eight equal co-owners may 
claim significant credit for a joint operation. As indicated in the Commission's 
Oak Knoll opinion (2 Pike & Fischer, R.R. 2d at 1018 par. 12), this is one of the 
leading reasons that the Commission has come to prefer joint interim opera- 
tions. In any event, Thirteen-Eighty had a full opportunity to obtain its share of 
this alleged benefit by participating in RTEI. 


21 


assertedly result from the grant to RTEI (Beloit Br. 22-25). These 
contentions are discussed below. : 


1. The RTEI Investment 


As noted above, the Commission's position was that the spread- 
ing of RTEI's investment among at least seven-- and probably more == 
parties reduced the risk undertaken by an individual participant to the 
point where it could fairly be disregarded. Appellants respond by 
asserting that the sheer fact "that an investment has been made and 
that a new station was built" will necessarily prejudice the comparative 
decision (Thirteen-Eighty Br. 17-18), that the amount any individual 
RTEI participant will risk is itself substantial enough to cause preju- 
dice (Beloit Br. 21-22) and that the Commission will inevitably be 
influenced by the alleged fact that a grant to one RTEI participant will 
make all other RTEI participants whole (Thirteen-Eighty Br. 17; 

Beloit Br. 21). For these reasons, they urge that the grant 
contravened the rule of Community Broadcasting Co. v. Federal Com- 
munications Commission, 107 U.S. App. D.C. 95, 274 F.2d 753 (1960). 


The prejudice which concerned this Court in Community, however, 
was not a mystical emanation from the bare investment of an interim 
grantee in new construction. The Court's holding was based rather on 
the realistic and pragmatic recognition that the Commission could not 
fail to be affected when an interim grantee made an investment "so 
large as to make his failure to prevail in the comparative hearing 
oppressive on him" (id. at 105, 274 F.2d at 763). The question posed 
then, is whether the failure of an RTEI participant to prevail in the 
comparative hearing would be “oppressive on him" as a result of his 
having been an RTEI participant. 


The Commission approached this question with the same realism 
reflected in the decision of the Court in Community, When an invest- 


ment of $120, 000 is split at least seven ways, the resulting risk of any 
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individual participant is limited to approximately $17,000. The Com- 
mission compared this sum to the amounts which parties necessarily 
invest in the prosecution of their applications in comparative proceed- 
ings as large and complex as the one to be held in this case. It con- 
cluded, in this light, that the amount invested by any individual RTEI 
participant could not prejudice the ultimate comparative determination 
(R. 286 par. 6), z.e., that the loss of even the entire investment 
could not be regarded as oppressive. This judgment, made by an 
agency which has had extensive experience with proceedings in which 
parties risk large sums on the success or failure of their application, 
was wholly reasonable oe 


Appellants attempt to avoid the force of the Commission's reason- 
ing by arguing that a permanent grant to one RTEI participant will 
necessarily make all RTEI participants whole, and that the Commission 
will hence be influenced by the total sum invested rather than the risk 
undertaken by individual participants. This argument would fail even if 
its underlying factual assumption were sound. If no individual partici- 
pant would be oppressed by a loss of its investment, it is difficult to 
aggregate the individual lack of oppression into oppression of the group 
as a whole. 


The premise of appellants that grant to an RTEI participant would 
assure that all owners of RTEI would be made whole is, in any event, 
based on nothing but speculation. The Commission found that the interim 
proposal of RTEI, like that of appellant Thirteen-Eighty, specified "the 


23 The Court may take judicial notice of the fact that the amounts the Commis- 
sion has found to have been legitimately and prudently expended to prosecute 
applications in less complex proceedings have ranged from $50,000 to $100,000. 
The Enterprise Co. v. Federal Communications Commission, 111 U.S. App. D.C. 
178, 295 F.2d 165 (1961) (over $55,000); WIBC, Inc., 22 Pike & Fischer, R.R. 
476a (1962) (about $100,000); Publix Television Corp., 2 Pike & Fischer, R.R. 
2d 481 (1964) ($65,000); Grand Broadcasting Co., 5 Pike & Fischer, R.R. 2d 527 
(1965) (over $55,000). It is safe to say that any permanent applicant which 
prosecutes its application through to the end of the present proceeding will have 
spent far more than $17,000. 


23 


same operating characteristics as Station KWK" (R. 285 par. 1). The 
Review Board found that the RTEI facilities would be constructed "at a 
site which 'virtually adjoins’ the existing KWK site" and would have 
coverage "almost identical to that of the existing KWK operation” 

(R. 198 par. 6). Nothing on the face of the present record suggests 
that any differences between the RTEI facilities and those of former 
KWK (which appellant KWK Broadcasting proposes to employ) will be 


material in the Commission's ultimate comparative decision. 


Since the Commission has conditioned the RTEI permit to provice 
that no RTEI participant may be required to purchase the RTEI facili- 
ties if its permanent application should be granted, a grant to an RTEI 
participant may well be followed by its purchase of the former KWK 
facilities or its construction of other facilities closely approximating 
the former KWK facilities, rather than a purchase of those constructed 
by RTEI. : 


Finally, as the discussion in the next section of appellant's 'in- 


consistent profitability arguments reveals, there is no reason to ! 
assume that the owners of RTEI would in fact lose their entire invest- 
ment if the successful permanent grantee does not purchase the RTEI 
facilities. ! 


2. The Possibility of RTEI Profits 


Appellant Thirteen-Eighty alleges that the RTEI operation will be 
so profitable that it will not only return the investment which RTEI 
participants have made but will improperly provide them with a "war 
chest" with which to prosecute their applications for permanent 
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authority (Thirteen-Eighty Br. 19).24 Appellant Beloit, on the other 
hand, argues that there is no “assurance of commercial success for 
the station during the interim operation period" (Beloit Br. 22). 

These contentions are obviously not reconcilable. In any event, neither 
affords any basis for disturbing the Commission's grant. 


RTEI anticipates and hopes that its operation will be sufficiently 
profitable to recoup its initial investment. Whether the profitability of 
RTEI in practice will exceed that hope is dependent upon the length of 
the interim operation and business and economic factors not predictable 
with certainty. The Commission, having taken every precaution to 
spread both the risks of loss and the chances of gain as widely as pos- 
sible, can reasonably be relied upon to leave the risks to RTEI and to 
give no weight in the permanent proceeding to the financial success, or 
lack of it, of the RTEI venture. It could be urged that, if RTEI 
loses money, its owners will theoretically have less with which to 
prosecute the permanent hearing so appellants will be helped; on the 
other hand, if RTEI makes money, it could be argued that this would 
prejudice the Commission against RTEI participants, and thus aid ap- 
pellants. Such arguments are neither more far fetched nor more 
specious than the conflicting arguments of appellants. 


3. ‘The Needs of St. Louis and Other Areas 


Appellant Beloit argues that the grant to RTEI necessarily pre- 
judges the relative needs of St. Louis and the other locations at which 


me Appellant Beloit states (Beloit Br. 22') that the former licensee of 
KWK represented to the Commission that the station had incurred operating 
losses over the past several years. On the other hand, appellant Thirteen-Eighty 
(which, as the Counterstatement in the brief for appellee demonstrates, is in 
privity with the former licensee of KWK) has maintained that this situation was 
due to the pendency of the Commission's revocation order and that "the station 
will again be a profitable one just as soon as a new entity comes into control 
and advertisers can be assured of a degree of permanency of the station's opera- 
tion" (R. 1438). In oral argument before the Review Board, counsel for Thirteen- 
Eighty stated that in May of 1965 KWK had "earnings of $9,365, and after payment 
of $7,500 rent they had a profit of $1,865" (Tr. 140). He also expressed the view 
that RTEI's projection of first year profits at $100,000 was "low" (Tr. 65). 
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various permanent applicants (including Beloit) seek the use of the KWK 


frequency assignment. It ignores the Commission's findings on this 
precise point. As the Commission pointed out, with or without an in- 
terim operation, the question before it in the permanent proceeding 
will be whether a service which has been available at St. Louis for 
decades should be curtailed or deleted in order to permit the institution 
of new services at localities such as Louisiana, Missouri (proposed by 
Pike-Mo Broadcasting Company) and/or the expansion of existing serv- 
ices (such as that provided by Beloit's station WBEL in South Beloit, 
Illinois) into areas which they have never reached before. The resolu- 
tion of this question cannot be affected significantly by a continuation of 
the existing St. Louis service for the interim period (R. 286-7). 


Indeed, it is the institution of a new service at Louisiana, Mis- 
souri or the curtailment of the existing St. Louis service in order to 
permit expansion of the service of WBEL -- both of which were favored 
as interim moves by appellant Beloit (Beloit Br. 18, 22-23) <= 
which would prejudice the ultimate allocations decision. For these 
moves would provide the public with new services which it has never 
before received, and the Commissioners, as mortal men, would be 
embarrassed in any ultimate decision withdrawing such service. Thus 
Beloit has estimated that cessation of the KWK service would permit 
expansion of its service to cover some 12, 000 persons not now served 
by it (R. 538). An ultimate decision withdrawing that service would 


cause disruption which would be hard to ignore. 


While it must be assumed that the Commission will make every 
effort to free itself of prejudice in reaching a decision as to the ulti- 
mate use of the frequency at issue, it is clear that if unconscious 
prejudice is to be considered, there will be far more prejudice if in- 
stitution or expansion of services outside St. Louis is permitted in the 
interim than if the service status quo is preserved in St. Louis and 
elsewhere through the RTEI grant. | 
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Thus, the only way in which the Commission could avoid prejudg- 
ment of the frequency allocations questions it must determine was to main- 
tain the status quo in distribution of service for the pendency of the basic 
comparative proceeding. This is the course it chose, and that course, we 


submit, is valid. 


4. The Public Interest Justifying the Grant 


The Commission considered that it was important and desirable to 
maintain continuity of service in St. Louis provided adequate steps were 
taken to eliminate or reduce to insignificant proportions any possible prej- 
udice in the permanent proceeding (R. 287). Appellant Beloit challenges 
this policy determination as inadequate (Beloit Br. 24-25). This 
challenge cannot succeed in light of the unbroken line of authorities sus- 
taining similar decisions as within the Commission's sound discretion. 


In the closely analogous case of WKAT, Inc. v. Federal Communica- 
tions Commission, 111 U.S. App. D.C. 253, 296 F. 2d 375 (1961), cert. den. 
368 U.S. 841 (1961), this Court passed upon the Commission's grant of a 
short term license to one applicant after the "operator who was on the air" 
was "found unqualified" (111 U.S. App. D.C. at 261, 296 F. 2d at 383). It 
said (2b7d.): 


This latter action by the Commission was for 

the purpose of resolving a difficult practical problem. 
* * * a license to L. B. Wilson for a full term, with- 
out comparative consideration with any new applicants, 
would give Wilson a measure of advantage which, in 
view of all the surrounding circumstances, was deemed 
by the Commission to be unwise. We think the deci- 
sion reached by the Commission was well within its 
authority and was a reasonable one. It was seeking to 
sustain the public interest in respect to continuing 
television service to the viewing public in the Miami 
area. Closing the station entirely was an alternative 
not required in the circumstances. 
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Similar results have been reached in numerous other cases, 
even where the grant or the allocation of frequency pursuant to which 
service had been instituted was held unlawful 2° 


The holding of Community Broadcasting Co. v. Federal Com- 
munications Commission, 107 U.S. App. D.C. 95, 274 F.2d 753 
(1960) is not to the contrary. In Community, the Court had before it 
a grant of temporary authority on a newly allocated VHF television 
channel, pending a comparative hearing, to the operator of an existing 
UHF television station. The case involved new service rather than 
continuation of established service. The Court held that the Commis- 
sion's findings were inadequate to support the grant, stating that 
"(t]he theoretical injury to the public which may in some circumstances 
flow from deferral of the added service is more than offset by @ process 
which makes certain that all essential factors have been fully considered 
before this important power is exercised" (emphasis supplied, 107 U.S. 


App. D.C. at 101, 274 F.2d at 759).° However, the Court cited with 


25 Sangamon Valley Television Corp. v. United States, 111 U.S. App. D.C. 113, 


114, 294 F.2d 742, 743 (1961) (allocation of television channel to St. Louis held 
unlawful but station permitted to continue to operate pending new allocation pro- 
ceeding); WORZ, Inc. v. Federal Communications Commission, 116 U.S, App. 
D.C. 316, 317, 323 F.2d 618, 619 (1963), cert. den., 376 U.S. 914 (1964), 

U.S. App. D.C. ___, 345 F.2d 85, 86 (1965), cert. den., 86 S.Ct. 180 (1965) 
(original grant to one of competing applicants held invalid but station permitted 
to continue operating pending new comparative proceeding); Wometco Enter- 
prises, Inc. v. Federal Communications Commission, 114 U.S. App. D.C. 261, 
314 F.2d 266 (1963), order dated October 1, 1963 (although grant of television 
site move without hearing was held unlawful, mandamus to prevent grant remain- 
ing in effect pending hearing was refused); Greensboro-High Point Air-: 

port Authority v. Civil Aeronautics Beard, 97 U.S. App. D.C. 358, 363, 231 F.2d 
517, 522 (1956) (grant determining air transport routes to various communities 
held invalid, but Board authorized to permit existing service and route arrange- 
ments to remain in effect pending further proceedings); Wrather-Alvarez Broad- 
casting, Inc. v. Federal Communications Commission, 101 U.S. App. D.C, 324, 
329, 248 F.2d 646, 651 (1957) (grant of authority to supply ABC television net- 
work programs to Mexican station transmitting them to San Diego, California, 
viewers held invalid, but Commission authorized, pending further proceedings, 
"to provide continuity of service by ABC to San Diego viewers"). 


ze It was claimed that the UHF station involved "was sustaining losses’ and 
would be forced to cease operations if the grant were not forthcoming at once" 
(107 U.S. App. D.C. at 99, 274 F.2d at 757). The language quoted above makes it 
evident that the Court did not accept this claim at face value. 
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approval and distinguished other Commission grants of temporary 
authority, pending comparative hearings, which were justified as 
“extraordinary” procedures employed "' "in light of the particular prob- 
lems involved in providing a continuing television service to the 

people * * *"" (107 U.S. App. D.C. at 100-1, 274 F.2d at 758-9) 27 


The problem jn the present case is not one of "theoretical" in- 
jury which might flow from "deferral of * * * added service" but the 
very real and evident injury which would inevitably flow from the dis- 
ruption of existing service absent the interim grant. The avoidance of 
such public injury was a compelling ground for the Commission's 
action. 


B. The Denial of Interim Applications by 
Single Applicants Was Proper 

The central basis for the Commission's selection of RTEI was 
the fact that RTEI alone had presented a joint interim application, 
representing a multiplicity of parties in the basic comparative proceed- 
ing. Appellants argue that the distinction which the Commission drew 
between RTEI and other interim applicants was specious, since all 
interim applicants had invited others to join them and had made such 
invitations a part of their proposals (Thirteen-Eighty Br. 23; Beloit 
Br, 19 n. 1). They argue also that it was arbitrary for the Com- 
mission and the Review Board to make the absence of a joint proposal 
a dispositive reason for denying all interim applications except that of 
RTEI (Thirteen-Eighty Br. 20-23; Beloit Br. 18-19 ). None of 
these arguments is well taken. 


2 


a The Court here quoted from Matter of Springfield, Ilinois-St. Louis, Mo. 


Tel. Broadcast Stations, 15 Pike & Fischer, R.R. 1525, 1537 (1957). The empha- 
sis on the word "continuing" was added by the Court. It cited also Matter of 
Albany-Schenectady-Troy & Vail Mills Television Broadcast Stations, 15 Pike & 
Fischer, R.R. 1514a (1957) and Matter of Carbondale-Harrisburg, Dlinois Tele- 
vision Broadcast Stations, 16 Pike & Fischer, R.R. 1617 (1958). 
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Despite the invitations which all interim applicants extended to 


their rivals, the Commission had no basis for a finding that a grant to 
anyone other than RTEI would result in a joint operation. As the Review 
Board had noted, no other party was willing to join the Thirteen-Eighty 
interim proposal because all regarded the terms on which it was offered 
as unreasonable (R. 198 par. 7).7° Indeed, as Thirteen-Eighty notes 
(Thirteen-Eighty Br. 5), extensive negotiations among the parties had 
taken place, but no joint proposal other than RTEI's was ever presented 


to the Commission. 


Thirteen-Eighty argues that it was incumbent on the Review 
Board to " "knock heads together'"’ and, in effect, to force most or all 
of the parties to agree on a common proposal (Thirteen-Eighty Br, 29 
et seq.). Presumably, appellant has in mind an agreement on its own 
proposal to lease the facilities of the revoked KWK licensee. But even 
if it had been appropriate for the Commission to force such an agree- 
ment on the parties, 29 appellant itself made sucha development impos- 
sible. As the Commission's Broadcast Bureau pointed out (R. 254-5), 
counsel for Thirteen-Eighty had been asked at oral argument before the 


aS From the beginning of the proceeding, RTEI had made it clear that it would 
prefer to lease the facilities of the revoked KWK licensee, if it could do so at 
a rental fairly reflecting the value of the physical assets involved (R. 1123). 
The owner of those facilities, however, had made various demands which were 
ultimately incorporated in Thirteen-Eighty's proposal that an annual rent of 
$90,000 be paid and that each participant in the interim operation agree that, if 
its application for regular operation should be granted, it would purchase the 
KWK facilities for $1,000,000 (ibid.; see the Review Board's finding on this 
point at R. 198 n. 4). RTEI filed with the Review Board a properly qualified 
appraisal of the land and buildings of the revoked licensee at $525,000; the same 
appraisal indicated that a fair annual rental would be $32,500 (R. 1345-9). 
Whether or not these figures were correct, they were an understandable basis 
for RTEI's belief that the owner of the revoked licensee's assets was seeking 
to extract the "going-concern" value of a station without a license (R. 1319-22). 


uy The Commission's standing policy was that participation in interim oper- 
ations should be voluntary. American Broadcasting Company, 22 Pike & 
Fischer, R.R. 407, 408 (1961). 


Review Board whether he represented the owner of the revoked licen- 
see’s assets (the parent corporation, Milwaukee Broadcasting Com- 
pany) and if so, whether Milwaukee would submit itself to the Review 
Board's jurisdiction so that the Board could work out an appropriate 
rental of the KWK facilities (Tr. 113). Although counsel had full op- 
portunity to respond, he was silent on this point. In seeking review of 
the Board's decision, Thirteen-Eighty addressed itself to the same 
point as follows (R. 1667): 


But the Commission had not made Milwaukee 
a party to this proceeding, and it is doubtful 
whether it had standing to intervene on its own 
motion. In any event, Milwaukee did not appear 
and did not participate in the hearing. 


Thus, Thirteen-Eighty's position before the Commission was 
that the demands of the revoked licensee must form the basis for any 
joint interim operation. Understandably, no other party was willing 
to join it on these terms. In these circumstances, the Commission 
made the only finding it could properly make, 7.é€., that a grant of the 
Thirteen-Eighty proposal would be a grant to a single applicant for 
permanent authority .2° Indeed, a grant to Thirteen-Eighty would have 


been an extraordinary act of favoritism on behalf of one permanent 


applicant and the revoked licensee ot 


30 Before the Review Board, counsel for Thirteen-Eighty expressly conceded 
that his client was "composed at the present time of only one applicant for regular 
authorization" (Tr. 68). It is surprising, therefore, to find an argument in the 
Thirteen-Eighty brief (albeit in footnote) that, because only two of the seven 
stockholders of permanent applicant KWK Broadcasting are also stockholders 
of interim applicant Thirteen-Eighty, the two corporations "must deal with each 
other, as separate and distinct entities" (Thirteen-Eighty Br. 21 n. 10). Appel- 
lant neglects to add that the two stockholders involved own 48% of KWK Broad- 
casting and 100% of Thirteen-Eighty, that one of them (Arthur M. Wirtz) is the 
president of both corporations or that the two entities have the other connections 
pointed out in the Counterstatement submitted in the brief for appellee. (See 
also R. 1311-12, 1442.) 


ee Similarly, there was no assurance that a grant to Clermont Broadcasting 
or Pike-Mo Broadcasting (favored by appellant Beloit - see Beloit Br. 18-19) 
would result in a joint interim operation. 
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In contrast, the very existence of RTEI demonstrated the ‘ability 
of a substantial number of applicants to agree upon an interim proposal 
which, as the Commission found, met the pertinent public interest 
tests (R. 286-7). It was entirely reasonable, therefore, for the Com- 
mission to anticipate that a grant to RTEI would probably be followed 
by the adherence of additional applicants to the RTEI group (R. 286 
par. 6), an event which has in fact occurred. | 


The claim that it was arbitrary for the Commission and the 
Review Board to make the absence of joint operation dispositive in 
denying all interim applications other than RTEI's does not withstand 
analysis. We have described in the Counterstatement, above, the 
experience which has led the Commission to prefer joint interim oper- 
ations (in the absence of an outside party wholly unconnected with the 
related comparative proceeding) as a means of avoiding or, at least, 
diluting to the point of negligible significance, any connection between 
the interim operations and individual applicants for permanent authority. 

It was not arbitrary, capricious or unreasonable for the Commis- 


sion and the Review Board to conclude in light of the extensive experi- 


ence with interim operations and the teaching of this Court's decision 


in the Community case, supra, that consideration should be given only 


to joint applicants or single applicants not affiliated with any permanent 
applicant. This does not mean that the Commission or the Review 
Board disregarded the public interest arguments pressed upon them. 
To the contrary, the ultimate grant to RTEI rests on the Commission's 
considered judgment that the prejudice from an interim grant toa 
single applicant would outweigh the other factors urged. 32 It is this 


Sz In particular, the Commission and the Review Board were fully aware that 
the Thirteen-Eighty proposal would not require new investment and that the 
Pike-Mo proposal would bring a first local service to Louisiana, Missouri. 

The Review Board made specific findings on these points (R. 198 par. 7, 201 .n. 
8), but concluded nonetheless that a grant to a single permanent applicant could 
not be justified (R. 201 par. 15). The Commission adopted the Review Board's 

reasoning in this regard (R. 285 par. 2). 
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very kind of balancing of diverse factors which is entrusted under the 
statutory scheme to the expert judgment of the Commission. 


It is immaterial that a relevant rule (47 C.F.R. 1.592(a)) would 
have permitted a grant to an individual applicant (Thirteen-Eighty Br. 
21) or that this Court has in the past approved an interim grant to an 
individual applicant in circumstances where a joint operation was not 
proposed.33 So long as the Commission clearly announced its eligi- 
bility policy, as it did in its public notice inviting applicants (R. 2125) 
and so long as the Commission applied that policy fairly, the fact that 
it could lawfully have followed another policy does not render its action 
erroneous. 


3S Peoples Broadcasting Co. v. United States, 93 U.S. App. D.C. 78, 209 F.2d 


286 (1953), cited at Thirteen-Eighty Br. 22. American Broadcasting Co..v. 
Federal Communications Commission, 89 U.S. App. D.C. 298, 191 F.2d 492 
(1951), on which Thirteen-Fighty also relies (Thirteen-Eighty Br. 22), is wholly 
irrelevant to the present point. The temporary authorization there approved 
was issued to Station KOB, Albuquerque, New Mexico, pending a hearing on 
whether the license of another station should be modified to require that it 
accept the interference which a permanent operation would cause. No compet- 
ing applicant was present, and the question of a joint interim operation could 
not arise. 
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CONCLUSION 


For the foregoing reasons and those set forth in the brief for 


appellee, the orders of the Federal Communications Commission under 
review should be affirmed. 


Respectfully submitted, 


J. ROGER WOLLENBERG 


900 17th Street, N.W. 
Washington, D. C. 20006 


Counsel for Intervenor 


Of Counsel: 
Wilmer, Cutler & Pickering 


April 4, 1966. 


Appendix A 


Before the B 
FEDERAL COMMUNICATIONS COMMISSION FCC, 66-169 
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DOCKET NO. 16096 


MISSOURI BROADCASTING, INC. 
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DOCKET NO. 16097 
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DOCKET NO. 16099 
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DOCKET NO. 16100 
File No. BPI-14 


VICTORY BROADCASTING COMPANY, INC. - 
St. Louis, Missouri 


NT NN NN NN ee td 


For Interim Operation 
ORDER 


By the Commissions: Commissioner Bartley absent. 


+ a session of the Federal Communications Commission held at 
offices in Washington, D. Ce, on the 23rd day of February 


he Commission having under consideration: (a) a petition of 
the Chief, Broadcast Bureau, filed January 27, 1966, to require the interin 
grantee in the above-captioned proceeding to make specific disclosures; 
(2) a response thereto of Radio Thirteen-Righty, Inc., filed February 2, 
1955; and (c) a letter from Radio Thirteen-Eighty, Inc., dated February. 2, 
1966 and filed February 2, 1966, furnishing information sought in the 
Chief, Broadcast Bureau's aboveedescribed petition; Pa 


I? APPEARING, That the information sought by the Chief, Broadcast 
Bureau, regarding the total expenditures for construction of the interin 
station of Radio Thirteen-Righty, Ince, and the pro-rata sharing of 
proviously incurred expenses of Radio Thirteen-Highty, Ince, by new 


-2-. 


participants therein, has been supplied by Radio Thirteen-Eighty, Ince} 


IT FURTHER APPEARING, That the Chief, Broadcast Bureau's peti- 
tion should be dismissed as moot, inasmuch as no useful purpose would 
now be served by directing Radio Thirteen-Eighty, Ince, to ee) the 
information requested; 


IT IS ORDERED, That the above-described petition of the Chief, 
Broadcast Bureau, filed cy 27, 1966, IS DISMISSED 4S MOOT. 


FEDERAL COMMUNICATIONS ooxeczsszoN 


Ben F. Waple 
Secretary 


Released: February 24, 1966 
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INTRODUCTION 


Appellants, Thirteen-Eighty and KWK Broadcasting, in their 
brief, urged this Court to reverse and remand the Commission's 


Order on four principal grounds. Sucfinctly, these grounds are as 


follows: 


1) The Commission's grant of an interim authorization to REEL 
is inconsistent with'the "Community" doctrine (Community Broadchst- ey 
ing Co. v. Federal Communications Commission, 107 U.S. App. D.C. 
95, 274 F.2d 753), and will prejudice the rights of KWK Broadcasting 
to a fair and unbiased evidentiary hearing and agency decision on the 


merits of its application; 


2) The Commission acted arbitrarily and capriciously in dis- 
qualifying Thirteen-Eighty and in refusing to consider the merits of 
its interim proposal, which proposal was consistent with the Commis- 
sion's published rules and the guidelines set out in the Community 


case; 


3) The procedures followed by the Commission in choosing an 
interim grantee from among the seven applicants therefor, were con- 
trary to law; and 


4) The Commission's failure to make requisite findings of fact 
and conclusions to support its decision, was contrary to law. 


Both RTEI and Appellee have contested all of these contentions, 
but have done so in an highly unusual fashion. Instead of confining 
their arguments to the record facts relied upon by the Commission to 
support its award to RTEI, Appellee's brief and to a somewhat lesser 
extent that of RTEI, have undertaken to perform the Commission's 
fact-finding function and, in essence, to rewrite and revise the basis 


for the Commission's determination herein. 


3 


Throughout their briefs, as will be demonstrated, infra, Appel- 


lee and RTEI have recited facts which are not to be found in the Com- 
mission's own Opinion. Indeed, there is no indication in the Commis- 
sion's Opinion that these facts were even considered by it. In some 
instances, the briefs recite facts which occurred subsequent to the 
release of the Commission's Opinion and, hence, could not have formed 


the basis of the Commission's decision. 


Under less aggravating circumstances, such efforts to rewrite 
the Commission's decision were expressly condemned by this Court in 
Hudson Valley Broadcasting Corp. v. Federal Communications Com- 
mission, 116 U.S. App. D.C. 1, 320 F.2d 723 (1963); accord, Burling- 
ton Truck Lines, Inc., et al. v. United States, 311 U.S. 156 (1962). In 
this case, too, the Court should reject any attempt by Appellee’s coun- 
sel to re-write the Commission's Opinion, and should decide this case 


solely on the basis of what appears on the face of that Opinion. | 


A second characteristic of both Appellee's brief and that of RTEI 
is the studied attempt to make Arthur M. Wirtz, the President of 
Thirteen-Eighty and of KWK Broadcasting, the ‘'defendant" in this case, 
rather than the FCC itself. It will be shown herein that the attack 
mounted against Mr. Wirtz is wholly inaccurate, grossly unfair, and 
completely unsupported by the record. Despite this obvious diver- 
sionary tactic, the real issue herein remains whether the Federal Com- 
munications Commission erred in its grant of an interim authority to 
RTEI. 


For convenience, this brief will reply to Appellee's and Inter- 
venor's contentions respecting Appellants" four principal grounds for 
reversal in the same order as contained in Appellant's opening brief. 


I. THE COMMISSION'S ORDER GRANTING AN 
INTERIM AUTHORIZATION TO RTEI WILL 
PREVENT AN UNBIASED CONSIDERATION 
OF THE MERITS OF KWK BROADCASTING'S 

APPLICATION 


A. Non-Compliance With The "Community" Doctrine 


The entire thrust of Appellee'’s argument is that the grant to 
RTEI was a proper discretionary act of the Commission, and "that 
there can be no question, as there was in Community, regarding the 
reasons supporting the grant.’ (FCC Br. pp. 17-19). Appellee also 
contends, as does RTEI, that because RTEI's investment for construc- 
tion of the new radio station is somewhat smaller than the $250, 000 
expenditure involved in Community, and will be spread among RTEI's 
several stockholders, ? the present case is distinguishable from the 
Community case. (FCC Br. 20; RTEI Br. 21-23). Asa result, 
Appellee argues there has been “reduced to 2 minimum the possibility 
that the hearing process would be impaired .. ."" (FCC Br. p. 19). 


Assuming arguendo that this were true, it would not be enough. 
Applicants before the Commission are entitled to a hearing 
free of prejudice, not merely one with a small degree, or a minimum 
degree of bias. Even Appellee is unable to urge, and makes no claim, 


that the subsequent comparative hearing will be free from prejudice. 


In any event, the question of possible bias in the subsequent 
hearing cannot be resolved by the simple arithmetic formula advanced 


= These briefs raise a question as to how many stockholders RTEI has. At 
the time this case was before the Commission, RTEI was composed of seven 
corporate stockholders, each of which was an applicant for a regular authoriza- 
tion. Since the release of the Commission's Opinion herein, the Commission 
has given public notice of the voluntary dismissal of two of these seven applica- 
tions (See FCC releases of Feb. 17, 1966, Mimeo. 80010, and March 24, 1966, 
Mimeo 81660). Appellee's brief alleges that RTEI now has 8 stockholders and 
that each of the St: Louis applicants for regular authorization, other than KWK 
Broadcasting and Victory Broadcasting Co., are now stockholders (FCC brief, 
pp. 13, 20). However, the authority for this statement has not been supplied. In 
any event, the correctness or incorrectness of the Commission's Opinion must 
be judged on the basis of the facts as of the date of that action, December 27, 
1965. On that date, RTEI had 7 stockholders. 


by Appellee. While the exact amount to be expended by RTEI is in 
issue,” there can be no question that the sum is a substantial one. It 
is at least $120, 000 and possibly a good deal more. Once any such 
substantial sum is expended on constructing a new station, the Com- 
mission, as ‘mortal men", cannot avoid knowing that this new broad- 
cast station will be entirely wasted unless a grant is made to one of 
RTEI's stockholders proposing a permanent use thereof, and that, 
should a grant be made to any other party, RTEI would then face the 
problem of "salvaging whatever it can on a distress market." Com- 
munity Broadcasting Co., Inc. v. Federal Communications Commission, 
supra. It is this which colors the Commission's hearing processes, 
and not the particular dollar amount which each of RTEI's stockholders 
will have to expend on the construction of the new facility. | 


Nor is it true, as Appellee and RTEI have alleged, that the Com- 
mission's decision here is distinguishable from Community because 
the Commission has spelled out the reasons supporting its grant of an 
interim authorization. The Commission's Opinion contains only the 
bare, unsupported conclusion that the public interest would be served 
by an interim operation which would continue the service of Station 
KWK. This is not enough to meet the requirement of the Community 
case that the Commission make comprehensive findings on all relevant 
factors necessary to justify a temporary grant in a market such as St. 
Louis, where the public has many radio services available to it. 
Indeed, the Commission did not even make findings as to the nature of 


Z RTEI now seeks to offer a post hoc justification for its original estimate of 
construction costs as being limited to only $120,000. It relies on a letter it 
sent to the Commission on Feb. 2, 1966, which allegedly substantiated this esti- 
mate, and on a Commission Order released Feb. 24, 1966, issued in response to 
the Commission's Broadcast Bureau's request for additional information con- 
cerning RTEI's construction costs. The Order stated, inter alia, that the in- 
formation sought by the Bureau "had been supplied." However, both the letter 
and Order were issued some 5 weeks after the Commission's Order herein had 
been rendered. Hence, these documents are not properly before the Court and 
cannot be relied on herein by RTEI to bolster the Commission's action, (RTEI 
Br. pp. 18-20). 


the program service which RTEI would render and whether such serv- 
ice did meet the needs of the listening public in St. Louis. Absent 
such findings, there is no way of knowing whether there is a public 
interest justification for the interim authorization, which may last 2 
or 3 years, and which may prejudice the ultimate resolution of the 
comparative hearing. 


Under the circumstances, it is respectfully submitted that the 
Commission's Opinion does not begin to satisfy the requirement of the 
Community case that the extraordinary grant of an interim authoriza- 
tion be supported by detailed findings on all relevant factors justifying 
a grant. 


B. The Other Elements of Unfairness In The 
Commission's Order 

In response to Appellants’ contention that another element of un- 
fairness inherent in the Commission's Opinion is its failure to bar the 
use of the profits of the interim operation by any of RTEI's stock- 
holders to finance the subsequent hearing, Appellee's brief, somewhat 
irrelevantly, attacks Thirteen-Eighty's proposal to donate all of its 
interim profits to some charitable institution such as the St. Louis 
educational television station. Appellee labels this proposal as "dis- 
ingenuous”, contending that Arthur M. Wirtz, one of Appellants’ prin- 
cipals will "pocket" a rental of $90, 000 per year for the KWK facilities 
before any donations are made to charity. (FCC Br. pp. 21-22). This 
charge is wholly untrue and the attack on Mr. Wirtz is unwarranted. 


The actual facts are as follows: The physical assets of Station 
KWK are owned by Milwaukee Broadcasting Co., the parent of KWK 
Radio, Inc., the former licensee.® (R. 1480). Mr. Wirtz is one of 


3 When Thirteen-Eighty's application was originally filed, these assets were 
owned by Missouri Engineering Co. (R. 1480). However, as part of the orderly 
winding up of the affairs of Station KWK, its assets were transferred directly to 
its parent, Milwaukee Broadcasting Co. 


10 stockholders of Milwaukee Broadcasting, owning 36.68% of its 


stock.4 (R. 1478). Hence, any rent paid for the use of KWK's assets 
would go to Milwaukee Broadcasting, rather than to Mr. Wirtz, indi- 
vidually. But the record also reflects the fact that KWK Radio, Inc. 
has very substantial debts, the station having been operated at a loss 
since the Commission's revocation proceeding was instituted in 1960. 
(R. 1481; Tr. 62). Hence, any monies received from the rental of 
KWK's assets would necessarily have been used to satisfy that sta- 
tion's creditors, rather than to line the pockets of its stockholders. 


It is obvious, therefore, that the Commission's counsel has 
offered a version of the facts which are not only inaccurate and con- 
trary to the record, but were not even mentioned by the Commission 
anywhere in its Opinion. Thus, the Court should disregard them. 


What is significant is that Appellee's brief does not realy contro- 
vert Appellant's contention that unfairness arises from the kind of 
grant which the Commission has made here. The profits of the interim 
operation will be available to finance the hearing costs of those appli- 
cants comprising RTEI, while others, including KWK Broadcasting 
Corporation, will be required to finance these hearing costs from their 
own pockets. All that Appellee's brief urges, in this connection, is 
that any prejudice which might result from the grant "'could have been 
remedied if Thirteen-Eighty simply joined the interim operation Drouin 


This is a completely different view from that expressed by the 
Commission itself. The Commission's Opmion states: ‘We do not 
feel that the investment contemplated by RTEI is so large as to preju- 
dice the hearing rights of any party not participating in the interim 
operation.'’ (R. 285). In other words, the Commission itself stated 


2 Mr. Wirtz also votes the 741 shares (14.8%) of Milwaukee Broadcasting 
Company owned by Standard Theatres, Inc. Mr. Wirtz owns 50% of the stock 
of Standard Theatres. (R. 1478-79). 


that no prejudice will ensue from its grant. Its counsel now states 
that there is prejudice but that a way exists in which Thirteen-Eighty 
can avoid that prejudice. It is respectfully submitted that Appellee 
cannot have it both ways. Either there is prejudice flowing from the 
grant, or there is not. Since the Commission itself found that there 
would be no prejudice, its counsel should not now be permitted to 


"revise" that finding so as to arrive at a contrary conclusion. 


The Commission concedes that the grant to RTEI did not contain 
the usual condition, preventing RTEI's corporate stockholders from 
receiving preferences for "broadcast experience" and "past perform- 
ance" in the later comparative hearing. (FCC Br. pp. 22-24)° Yet, 
it contends that no prejudice will result to Appellants because RTEI 
is not an applicant for permanent authority and has "'no interest in the 
comparative hearing." (FCC Br. p. 23). While as a corporate entity 
RTEI is not a permanent applicant, still, each of its stockholders is an 
applicant for permanent authorization. Hence, absent any Commission 
pronouncement on this matter, each of the stockholders is free to 
later urge the aforementioned comparative preferences. Despite Com- 
mission counsel's statement that it has been consistent Commission 
practice to give no weight to such comparative factors accumulated as 
a result of participation in an interim grant, the cases cited by it for 
this proposition (FCC Br. p. 23) all contained specific conditions 
spelling out the fact that no preference would redound to the interim 
grantee by virtue of its interim operation. Certainly, without such a 
condition herein, the grant to RTEI becomes a means for favoring 
some applicants for the regular authorization over KWK Broadcasting 
in the subsequent comparative proceeding. 


2 The Commission claims that Appellants are now precluded from raising 
this contention because they never raised it on reconsideration before the Com- 
mission. 47 U.S.C. 405. This, too, is without merit for reasons which will be 
fully explained in Point IIL, infra. 


Il. THE COMMISSION ACTED ARBITRARILY 
IN DISQUALIFYING THIRTEEN-EIGHTY 

Appellee argues that the Commission's holding that Thirteen- 
Eighty was “sufficiently identical’ with KWK Broadcasting is based 
upon "substantial evidence of record."’ (FCC Br. p. 36). Selecting 
certain information from Thirteen-Eighty’s application, and from 
other sources, pertaining to the various ownership interests of Arthur 
M. Wirts (FCC Br. pp. 8-9, 36), Commission counsel attempts to 
justify the Commission's disqualification of Thirteen-Eighty. In short, 
its brief contains a composite statement of facts selected from various 
sources which it says supports the Commission's action. However, 
the Commission itself has never said that these were the facts relied 
upon by it for its disqualification of Thirteen-Eighty. Indeed, nowhere 
in the Commission's Order is there recited any of the facts now recited 
by its counsel. | 

There is no question that under such circumstances "The Courts 
may not accept appellate counsel's post hoc rationalizations. " Burling- 
ton Truck Lines v. United States, 311 U.S. 156, 168 (1962). Specifi- 
cally, this Court cannot assume that the facts submitted by Commis- 
sion counsel in its brief are the very facts upon which the Conimission 
relied. Hudson Valley Broadcasting Corp. v. Federal Communications 


Commission, supra. 


The Chenery case requires that an agency's discretionary order 


be upheld, if at all, on the basis articulated in the order, by the agency 


itself. Securities and Exchange Commission v. Chenery Corp., 332 
U.S. 194, 196. In that case, the Supreme Court said: 


*(A] simple but fundamental rule of administrative 
law...is.. ., that a reviewing court, in 
dealing with a determination or judgment which 
an administrative agency alone is authorized to 
make, must judge the propriety of such action 
solely by the grounds invoked by the agency. If 
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these grounds are inadequate or improper, the 

Court is powerless to affirm the administrative 

action. . ." Ibid. 
Here, the Commission's disqualification rests upon a bare conclu- 
sionary statement that Thirteen-Eighty is ineligible because of its 
close identity with KWK Broadcasting. But the Commission has never 
explained why, how, or in what manner this closeness of identity would 
prejudice the later hearing, or why a grant to Thirteen-Eighty would 
be inconsistent with its published rules, which specifically permit one 
of several applicants for a new AM station (but not a TV station) to re- 
ceive a grant of an interim authorization. Hence, this Court is left to 
guess as to the real basis for Thirteen-Eighty's disqualification, some- 
thing it should not be required to do. 


As has been already pointed out (App. Br. pp. 20-24), under 
§1.592(a) of the Commission's rules (47 CFR 1.592(a)), Thirteen- 
Eighty is fully qualified to receive an interim grant® Although Appel- 
lants have devoted a substantial portion of their brief to an additional 
showing as to why the later hearing would be free from a prejudicial 
climate, if a grant were made to Thirteen-Eighty, the Commission's 
brief labels these facts as “irrelevant", in light of Thirteen-Eighty's 
disqualification on the grounds of its identity. But this incorrectly 
assumes that the disqualification solely on the basis of identity is 
factually and legally correct. 


In actuality, Thirteen-Eighty and KWK Broadcasting are not one 
and the same corporate entity. While the corporations have some com- 
mon ownership, they are otherwise separate entities. To the extent 
that Appellee's and RTEI's briefs contend that the corporations are one 


and the same, because they share common directors, it must be noted 


S RTEI's brief errs; in failing to distinguish between §1.592(a) and §1.592(b), 
47 CFR 1.592(a) and (b). The latter section applies to television station appli- 
cants and does require joint proposals. Radio station applications are governed 
by subsection (a) of the Rules, which contains no requirement for joint proposals. 
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that the directors of Thirteen-Eighty are only temporary a For, as 
has been evident throughout this whole proceeding, Thirteen-Eighty 

has extended an open invitation to all the other applicants for permanent 
authorization to join with it in an interim operation at any time, and to 
have an equal voice in the management of the affairs of the interim 
operation. Yet, none of the applicants have responded to this invitation. 


It is clear that both the Commission and RTEI have attempted to 
obscure the real issues herein by unduly emphasizing wholly extraneous 
matters. To the extent that their briefs insinuate that there was some 
privity of interest between Arthur M. Wirtz and the former licensee of 
Station KWK, when the acts leading up to the Commission's Order of 
Revocation were committed, this is wholly inaccurate. The truth of the 
matter is that Mr. Wirtz was not an owner or participant of the former 
licensee, KWK Radio, Inc., at the time when the actions Compiained of 
by the Commission, leading up to the license revocation, were commit- 
ted. His connections with KWK Radio, Inc. began long SEESSIES to 
that time. (R. 1478). 


These then are the actual facts. Why the parties have taken a 
detour and discussed matters having no bearing on the Commission's 
decision, and its ground for the disqualification, is unknown. Surely, 


if the Commission had deemed these facts important to its decision, 


some findings would have been made there. However, none appear in 
the Memorandum Opinion and Order. 


v Thirteen-Eighty pointed out in its application that, under Missouri law, a 
corporation cannot begin business until the entire number of directors, as set 
forth in its articles of incorporation, have been selected. To satisfy this 
requirement, the 7 directors of KWK Broadcasting were selected as the initial 
directors of Thirteen-Eighty. But, the application pointed out that as soon as 
any other applicants joined in its interim operation, the temporary directors 
would resign and would be replaced by representatives of the new groups. 

(R. 1435-37). 
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Finally, Appellee and RTEI's entire argument is undercut by 
their admission that the Commission's rules (47 CFR 1.592(a)) do 
permit a temporary grant to be made toa single applicant for perma- 
nent authorization for an AM or FM station. (FCC Br. p. 37; RTEI 
Br. p. 32). As Thirteen-Eighty has urged all along, assuming 
arguendo that it and KWK Broadcasting were one and the same entity, 
this fact, in and of itself, would not warrant its summary disqualifica- 
tion. Indeed, there is well-established precedent that under such cir- 
cumstances, a temporary grant can be made toa permanent applicant. 


(See cases cited App. Br. p. 22). 


Notwithstanding these facts, Appellee undertakes to justify the 
Commission's non-adherence to the provisions of its own published 
rules by stating: 

| , Thirteen-Eighty cannot contest the Commis- 

sion’s power to make an ad hoc determination that 

in a given case it will only consider joint applica- 

tions for’ interim authority by applicants also 

applying for permanent authority." (FCC Br. p. 37). 
But Thirteen-Eighty can and does contest the Commission's authority 
to make suchad hoc determinations. The Administrative Procedure 
Act, Section 3 (5 U.S.C. 1002), specifically bars any such disregard 
of its published rules by an administrative agency. And this Court has 
repeatedly overturned orders of agencies based upon ad hoc application 
of their published rules. 


Thus, in Gonzales v. Freeman, 118 U.S. App. D.C. 180, 334 
F.2d 570 (1964), this Court set aside a debarment order of the U.S. 
Department of Agriculture which was issued pursuant to a procedure 
not set forth in the published rules of that agency. The Court stated in 
this connection that: 


"Such debarment cannot be left to administrative 
improvisation on a case-by-case basis. The 
governmental power must be exercised in ac- 
cordance with accepted basic legal norms." 
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Similarly, in Sheridan-Wyoming Coal Co. v. Krug, 84 U.S. App. D.C. 
288, 172 F.2d 282 (1949), rev'd. on other grounds, 338 U.S. 621 
(1950), this Court made clear that after a Department of the Interior 
regulation had been published in the Federal Register, it was binding 
upon the Secretary, until repealed or modified by him."’ See also 
McCord v. Granger, 201 F.2d 103 (8rd Cir., 1952); National Labor 
Relations Board v. United Brotherhood of Carpenters and Joiners of 
America, et al., 261 F.2d 166 (7th Cir., 1958). | 


It is respectfully submitted that as long as Section 1.592(a) of 
the FCC's published Rules authorizes an interim grant to an individual 
applicant for a new AM or FM station, the Commission cannot dis- 
regard these published rules and decide in a particular case that some 
other standard of eligibility will be employed. 


In summary, even if the Commission was right in its finding as 
to the close identity of Thirteen-Eighty and KWK Broadcasting, this 
alone would not provide a basis for disqualifying Thirteen-Eighty, in 
light of the specific provisions of the Commission's published rules 
which authorize an interim grant to one of several applicants for perma- 


nent authorizations for new AM or FM stations. 


One final point must be made in response to Appellee's argument 
on the disqualification of Thirteen-Eighty. Appellee's brief alleges 
that although RTEI sought to lease the physical facilities of the old 
Station KWK, which facilities are now owned by Milwaukee Broadcasting 
Co., “Arthur Wirtz insisted upon the same terms as those incorporated 
in Thirteen-Eighty's proposal" and that "[Q]uite properly, these terms 
were considered unreasonable by the other applicants and were rejected." 
(FCC Br. p. 38). This is a gross misstatement of the facts and com- 
pletely ignores what the record below actually reflects. Not only did 
Mr. Wirtz not negotiate on behalf of Milwaukee Broadcasting, : but neither 


he, nor anyone else, insisted that the terms be the same as those in 


Thirteen-Eighty's proposal. Indeed, the parties actually arrived at an 
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agreement for the use of these facilities, which contained quite differ- 
ent terms from those contained in Thirteen-Eighty's application. 
Hence, this attempt to paint Arthur Wirtz as the "culprit" or to 
"blacken” his name must be recognized for what it is—a diversionary 
tactic designed to becloud and obscure the real issues in this case. 


Both Appellee and RTEI conspicuously overlook and ignore the 
fact that RTEI, Thirteen-Eighty, and each of the other St. Louis appli- 
cants, save one, had reached an initial agreement with the owner of 
KWK's facilities under which all the parties could join in an interim 
operation. By letter, dated July 15, 1965, the Commission's Review 
Board was advised that, subject to the Commission's approval, the 
parties had agreed to purchase KWK's facilities from Milwaukee Broad- 
casting Company for $650, 000, and to utilize the same for a joint interim 
operation. (Supp. R. 2126-2128). Any comparison with the terms of 
this agreement and with those contained in Thirteen-Eighty's own pro- 
posal completely refutes RTEI'’s and Appellee's entire argument on this 
point. Not only is'there no evidence to support the contention that Mr. 
Wirtz frustrated a joint interim operation by insisting on the same terms 
as those of Thirteen-Eighty, but the record reflects exactly the opposite 


facts. 


Appellee and RTEI are equally wrong in describing the role played 
by Mr. Wirtz in the negotiations for the use of the KWK facilities. The 
record below clearly reflects that when Messrs. Wirtz and Costin de- 
cided to organize Thirteen-Eighty, they approached the other share- 
holders of Milwaukee and asked them to designate some person to repre- 
sent their interests in any negotiations which might be had with Milwaukee, 
regarding the purchase of that corporation's assets. (Tr. 61-64). Asa 
result of this request, Arthur Morse, an attorney, was selected to repre- 
sent Milwaukee's interests, not only in its dealings with Thirteen-Eighty, 


but with any other interim applicant, including RTEI. (Tr. 61-64). Sig- 


nificantly, all of these facts are a matter of record and stand uncontro- 
verted. RTEI, too, is cognizant of these facts since its dealings with 
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Milwaukee Broadcasting pertaining to the possible use of KWK's facil- 


ities have been through its representative, Mr. Morse, and not Mr. 
Wirtz. : 


Under the circumstances, these arguments should be rejected by 
this Court, as completely contrary to the facts of record. 


IN MAKING ITS SELECTION FROM AMONG THE 
APPLICANTS WAS CONTRARY TO LAW 


THE PROCEDURES FOLLOWED BY THE COMMISSION 


In Point Il of its brief, Appellants demonstrated, inter alia, how 
the Commission's entire decisional process herein was permeated with 
procedural error. It was pointed out that although substantial and 
material questions of fact existed concerning the basic qualifications of 
the respective interim applicants, as well as the estimated $120, 000 
construction costs of RTEI, the Commission failed to hold any kind of 
an evidentiary hearing thereon. Hence, because of this error, the 
factual basis of the Commission's decision was completely insulated 
from attack or challenge in any manner, by any of the interim applicants. 


In response to this contention both RTEI and Appellee allege that 
Appellants are foreclosed from now raising this matter before the Court, 


because allegedly they have failed to raise it below by means ofa peti- 
tion for reconsideration under 8405 of the Act, 47 U.S.C. 405. | 


In attempting to dispose of Appellants' contentions on tese grounds, 
RTEI and Appellee seek to avoid any discussion of the merits of Appel- 
lants' arguments. (App. Br. pp. 24-29). Indeed, Appellee makes no 
claim whatsoever that Appellants' contentions in this area are erroneous, 
but only that Appellants are estopped from raising these contentions. 


Both Appellee and RTEI argue that Thirteen-Eighty. never requested 
an evidentiary hearing before the Review Board, but instead, urged that 
the Board make an immediate interim grant to it. (FCC Br. pp. 39-41); 
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that that company lacked standing to file a petition for reconsideration 
attacking the validity of a grant to its competitor, NBC. 

| 

Because of these rulings, Thirteen-Eighty was cognizant’ that 

had it sought reconsideration pursuant to Section 405 of the Act, the 
Commission would have dismissed or summarily denied its petition. 
Patently, Thirteen-Eighty cannot be fatally faulted for failing to doa 
useless act. 


Assuming avguendo that this matter was not properly raised be- 


low, nevertheless, under the peculiar circumstances of this case, 
where the Commission's decision is so riddled with legal and proce- 
dural error, the general rule governing review of matters not initially 
raised before the agency, would not be applicable. Most assuredly, 
that rule of administrative law is not a rigid one, but is flexible. “(I]t 
is clearly susceptible of judicial manipulation to take account of needs 
of justice in special circumstances."’ 3 Davis, Administrative Law 
Treatise (1958) §2006. 


One of the most thorough discussions of this point is contained in 
Hormel v. Helvering, 312 U.S. 552 (1941). There, the Supreme Court 
recognized the general rule, but then declared: 


"There may always be exceptional cases or par- 
ticular circumstances which will prompt a re- 
viewing or appellate court, where injustice might 
otherwise result, to consider questions of law 
which were neither pressed nor passed upon by 
the court or administrative agency below.*' Id. 
at 557. 


Furthermore, the Supreme Court added that: 


"Rules of practice and procedure are devised to 
promote the ends of justice, not to defeat them. 
A rigid and undeviating judicially declared prac- 
tice under which courts of review would invariably 
and under all circumstances decline to consider 
all questions which had not previously been speci- 
fically urged would be out of harmony with this 
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policy." Id. at 557; Cf. United States v. Shaugh- 
nessy, 336 U.S. 806, 819 (1949). 

This Court, too, has ruled on this question. Where an issue of 
law involving the interpretation of a provision of the Performance 
Rating Act of 1950 (5 U.S.C. 82001 et seq.) was raised for the first 
time before the District Court, this Court held that the latter could 
properly consider that issue even though the administrative agency had 
not passed on it. Ward v. Anderson, 93 U.S. App. D.C. 156, 208 
F.2d 48 (1953). Similarly, in Pinellas Broadcasting Co. v. Federal 
Communications Commission, 97 U.S. App. D.C. 236, 240, 230 F.2d 
204, 208, cert. den. 350 U.S. 1007 (1956), this Court also said that 
where an administrative agency had not explicitly adjudicated certain 
matters affecting the public interest, the Court, sua sponte, could 
consider such matters, even though they were not urged by any of the 


litigants before the agency or on appeal.® 


Indeed, the inherent power of the Supreme Court to consider sua 
sponte matters raised neither before the FCC, the Court of Appeals, 
nor in a petition for writ of certiorari, is unquestioned. Sangamon 
Valley Television Corporation v. United States of America, 358 U.S. 49 
(1958). In Sangamon, facts were recited in the Solicitor-General's 
brief concerning testimony given before the Sub-committee of Legisla- 
tive Oversight of the House Committee on Interstate and Foreign Com- 
merce bearing on alleged ex parte contacts. Such testimony was given 
subsequent to the decision by the Court of Appeals. Hence, these facts 
could not have been considered either by the Commission or by this 
Court. Yet the Supreme Court, exercising the inherent jurisdiction of 


S Chief Judge Bazelon wrote a separate dissenting opinion going to the merits 
of the case. In his view, a "right" decision in the public interest requires the 
Court to explore and evaluate the factors bearing on the public interest whether 
or not they have been raised by the parties before the agency. In short, 


"[I]t clearly appears from the scheme of the [Communications] Act that 
the Commission may not disregard issues of vital importance to the 
public interest simply because they are not presented by the parties." 
97 U.S. App. D.C. at 243, 230 F.2d at 211. 


courts to correct injustices whenever they are found, sent the case 
back to the Court of Appeals for appropriate action. | 


The foregoing makes clear that appellate courts are not barred 


from considering basic errors of law not urged before the administra- 
tive agency, and will do so whenever such consideration is necessary 
to promote justice, or to protect the public interest. See Colorado 
Interstate Gas Co. v. Federal Power Commission, 209 F.2d 717 (C.A. 
10, 1953) aff'd. on rehearing, 209 F.2d 732 (1954). : 


Appellee also contends that Appellants have made no claim that 
RTEI is unqualified to be a licensee. Attempting to support the Com- 
mission's action, its counsel points out that RTEI's qualifications and 
programming proposals were submitted with its application. (FCC Br. 
pp. 40-41). Based upon his review of such programming materials, 
Appellee's counsel concludes that "RTEI would carry a [program] 
service which, with minor exceptions, bore a striking similarity to 
that proposed by Thirteen-Eighty. #79 Interestingly enough, the Com- 
mission's decision makes no findings on RTEI's qualifications or on 
its programming proposal as purportedly set out in its application. 
Hence, there is no reason to believe that the Commission actually re- 
viewed the contents of the RTEI application, or relied on it in arriving 
at its decision. 


However, the short answer to Appellee's point, is that it im- 
properly undertakes to shift the burden of proof from the applicant to 


Appellants. Section 1.254 of the Commission's Rules (47 CFR 1.254), 


specifically places the burden of proof on all issues upon the applicant. 


S Actually, the RTEI application contains no facts which would support any 
such conclusion. For example, RTEI's program schedule (R. 1138-1142) con- 
tains numerous listings of programs under the generic title of "Ent.", or enter- 
tainment. These programs could range in content from classical music¢ to 
plays to rock'n roll singers. What their particuJar content will be in the case 
of RTEI is unknown. Hence, there is no basis for comparison with the program 
format of Station KWK, which Thirteen-Eighty would retain. 
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Under the circumstances, RTEI was required to establish its qualifi- 
cations, and Appellants should not be required to prove RTEI's lack of 
qualifications. 


IV.| THE COMMISSION'S FAILURE TO MAKE 
| ADEQUATE FINDINGS AND CONCLUSIONS 
WAS CONTRARY TO LAW 

Other than a few sentences, Appellee has virtually made no argu- 
ment in response to Appellants' numerous contentions in this area. 
Appellee merely states that its decision is in full compliance with the 
mandate of the Community case. For purposes of brevity, Appellants’ 
many points in this area need not be restated. (App. Br. pp. 34-38). 
Suffice it to say, that the Commission has failed to fulfill its statutory 


obligation under ‘Section 8 of the Administrative Procedure Act (5 U.S.C. 
1007) to articulate the basis for its grant to RTEI. See Secretary of 
Agriculture v. United States, 347 U.S. 645, 654 (1954). 


V. CONCLUSION 


At the outset of its brief, Appellee has argued that the instant 
appeal presents the question of whether the Commission has abused its 
discretionary power to make interim grants pending the outcome of a 
comparative hearing. For the many reasons contained in Appellants' 
brief, it is patent that the Commission has indeed abused its powers. 
As has already been demonstrated, "there are no findings and no 
analysis here to justify the choice made, no indication of the basis on 
which the Commission exercised its expert discretion." Burlington 
Truck Line v. United States, supra, at 166. This Court cannot, nor 
will the Administrative Procedure Act allow it, to accept such 


adjudicatory practice. 
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In view of the foregoing, it is respectfully submitted that this 


Court should set aside the Commission's Opinion and remand the 
proceeding to the Commission in accordance with law. 
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